KGF Development LLC v. City of Ketchum Clerk\u27s Record v. 1 Dckt. 36162 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
5-6-2009
KGF Development LLC v. City of Ketchum Clerk's
Record v. 1 Dckt. 36162
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.
Recommended Citation
"KGF Development LLC v. City of Ketchum Clerk's Record v. 1 Dckt. 36162" (2009). Idaho Supreme Court Records & Briefs. 154.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/154
VlENT, LLC, 1 





CITY OF KETCHUM, a municipal 
corporation of the State of Idaho, 
Defendant-Respondent 




RECORD ON APPEAL 
Appeal from the District Court of the Fifth Judlcial District of the State of 
Idaho, In and for the County of Blaine. 
HONORABLE ROBERT J. ELGEE. DISTRICT JUDGE 
Fritz X. Haemmerle Stephanie J. Bonney Michael D. Pogue 
P.O. Box 1800 950 W. Bannock, Ste. 520 P.O. Box 3310 
Hailey, Idaho 83333 Boise, Idaho 83702 Ketchum, Idaho 83340 
i Plaintiff-Appellant Defendant-Respondent Defendant-Respondent 
ONE VOLUME 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
KGF DEVELOPMENT, LLC, 
Supreme Court No. 
Plaintiff-Appellant, 
CITY OF KETCHUM, a municipal 
corporation of the State of Idaho, 
Defendant-Respondent. 
Intervenor-Respondent. 
RECORD ON APPEAL 
Appeal from the District Court of the Fifth Judicial District of the State of 
Idaho, in and for the County of Blaine. 
HONORABLE ROBERT J. ELGEE, DISTRICT JUDGE 
* * * * * * * * * * * *  
Fritz X. Haemmerle Stephanie J. Bonney Michael D. Pogue 
P.O. Box 1800 950 W. Bannock, Ste. 520 P.O. Box 3310 
Hailey, Idaho 83333 Boise, Idaho 83702 Ketchum, Idaho 83340 
Plaintiff-Appellant Defendant-Respondent Defendant-Respondent 
ONE VOLUME 
TABLE OF CONTENTS 
Register of Actions 
Complaint for Declaratory Relief 
Defendant City of Ketchum's Answer to Plaintiff's 
Complaint 
Stipulation to lntervention and Order of lntervention 
Motion for Summary Judgment 
Affidavit of Kevin G .  Fortun in Support of Motion for 
Summary Judgment 
Brief in Support of Motion for Summary Judgment 
Affidavit of Barry J. Luboviski in Support of Motion for 
Summary Judgment 
City of Ketchum's Brief in Opposition to Motion for 
Summary Judgment 
260 First's Opposition to Motion for Summary Judgment 
Reply Brief on Motion for Summary Judgment 
Supplemental Affidavit of Fritz X. Haemmerle in Support 
of Motion for Summary Judgment 
Court Minutes 
Judgment with I.R.C.P. 54(d) Certificate 
Notice of Appeal 
Request for Additional Record 
Exhibit List 
Clerk's Certificate 
Certificate of Service 
TABLE QE CQUTEMTS--2 
INDEX 
260 First's Opposition to Motion for Summary Judgment 
Affidavit of Barry J. Luboviski in Support of Motion for 
Summary Judgment 
Affidavit of Kevin G .  Fortun in Support of Motion for 
Summary Judgment 
Brief in Support of Motion for Summary Judgment 
Certificate of Service 
City of Ketchum's Brief in Opposition to Motion for 
Summary Judgment 
Clerk's Certificate 
Complaint for Declaratory Relief 
Court Minutes 
Defendant City of Ketchum's Answer to Plaintiff's 
Complaint 
Exhibit List 
Judgment with I.R.C.P. 54(d) Certificate 
Motion for Summary Judgment 
Notice of Appeal 
Register of Actions 
Reply Brief on Motion for Summary Judgment 
Request for Additional Record 
Stipulation to Intervention and Order of Intervention 
Supplemental Affidavit of Fritz X. Haemmerle in Support 
of Motion for Summary Judgment 
ia le  3/27/2009 @#3 Judicial Distrrct Court - Blaine County User At\iDF?Ek 
E:;# 
ilme 11 08 AM ROk Report && 
>age 1 of 2 Case CV-2008-0000837 Current Juuge Robert J Elgee 
KGF Development LLC vs City Of Ketchum Idaho, k Munlclpal Corp 
KGF Development, LLC vs City Of Ketchum Idaho, A Munlctpal Corp 
Other Clalms 
Date Judge 
New Case Flied - Other Cla~rns Robert J EIgee 
Plalntlff KGF Development, LLC Appearance Fr~tz X Waemmerle Robert J Elgee 
Flllng A - Clvll Compialnt for more than $1,000 00 Pald by Haemmerle, Robert J Elgee 
Frltz X (attorney for KGF Development, LLC) Rece~pt number 0006065 
Dated 10129/2008 Amount $86 00 (Checkj For KGF Development, LLC 
(plalntlff) 
Complaint for declaratory rellef Robert J Elgee 
Summons Document Servlce Issued on 11/3/2008 to KGF Development, Robert J Elgee 
LLC, Asslgned to Servlce Fee of $0 00 
Summons Issued- Returned to Counsel for Service Robert J Elgee 
Notice Of Service (on city of Ketchum) Robert J. Elgee 
Objection to Plaintiffs Notice of Service Robert J. Elgee 
Filing: 17 - All Other Cases Paid by: Moore Smith Buxton & Turcke Robert J. Elgee 
Receipt number: 0006442 Dated: 1111412008 Amount: $58.00 (Check) 
For: KGF Development, LLC (plaintiff) 
Defendant City of Ketchums Answer to Plaintiffs Complaint Robert J. Elgee 
Other party: 260 First, LLC, an Idaho Limited Liability Company Robert J. Elgee 
Appearance Edward A. Lawson 
Defendant: City Of Ketchum, Idaho, A Municipal Corp Appearance Robert J. Elgee 
Stephanie Jayrnes Bonney 
Stipulation to intervention & Order of intervention 
Notice Of Service 
Robert J. Elgee 
Robert J. Elgee 
Hearing Scheduled (Motion for Summary Judgment 01/12/2009 03:OO Robert J. Elgee 
PM) 
Motion for Summary Judgment Robert J. Elgee 
Affidavit of Kevin G. Fortun in Support of Motion for Summary Judgment Robert J. Elgee 
Affidavit of Barry J. Luboviski in Support of Motion for Summary Judgment Robert J. Elgee 
Brief in Support of Motion for Summary Judgment Robert J. Elgee 
Affidavit of Fritz X. Haemmerle in Support of Motion for Summary Robert J. Elgee 
Judgment 
Defendant City if Ketchum Responses to Plaintiffs Requests for Production Robert J. Elgee 
of Documents and Request for Admissions 
Affidavit of Kathleen E. Rivers .... Exibits in box in Volt Robert J. Elgee 
Brlef In Opposltlon to Motlon For Summary Judgment Robert J Elgee 
260 Flrsts Oppos~t~on Mot~on For Summary Judgment Robert J Elgee 
Reply brlef on rnotlon for summary judgment Robert J Elgee 
Supplemental Affldavlt of Frltz X Haemmerle ~n support of mot~on for Robert J Elgee 
summary judgment 
Hearlng result for Motlon for Summary Judgment held on 01/12/2009 03 00 Robert J Elgee 
PM Dlstrlct Court Hearlng Held 
Court Reporter Susan lsrael 
Estimated NumSer*of Tramscr~p+Pages for th j s  hea~~ng LESS THAN 100 
PAGES 
Court Mlnutes 
fe315k[ O F  M'ov\s - I 
Robert J EIgee 
late: 312712009 
'ime: 1 1 :0& AM 
Fifth &j$cial District Court - Blaine County 
2e2 
ks* ROA Report eC4& "$$' 
User ANDREA 
'age 2 of 2 Case CV-2008-0000837 Current Judge Robert J Elgee 
KGF Development LLC vs C~ty OF Ketchum, Idaho, A Munlclpal Corp 
KGF Development LLC vs Ctty Of Ketchum, ldaho A Mun~c~pal Corp 
Other Cla~ms 
late Judge 
1/27/2009 Acceptance Of Serv~ce Robert J Elgee 
Stipulatied mot~on for entry of judgment Robert J. Elgee 
1/28/2009 Judgment 
STATUS CHANGED Closed 
Robert J. Elgee 
Robert J. Elgee 
Civil Disposition entered for: City Of Ketchum, Idaho, A Municipal Corp, Robert J. Elgee 
Defendant; 260 First, LLC, an ldaho Limited Liability Company, Other Party; 
KGF Development, LLC, Plaintiff. Filing date: 1/28/2009 
Notice Of Appeal Robert J. Elgee 
Appealed To The Supreme Court Robert J. Elgee 
STATUS CHANGED: Inactive Robert J. Elgee 
Filing: T - Civil Appeals To The Supreme Court ($86.00 for the Supreme Robert J. Elgee 
Court to be receipted via Misc. Payments. The $15.00 County District 
Court fee to be inserted here.) Paid by: Haemmerle, Fritz X. (attorney for 
KGF Development, LLC) Receipt number: 0007995 Dated: 2/6/2009 
Amount: $15.00 (Check) For: KGF Development, LLC (plaintiff) 
21612009 Bond Posted - Cash (Receipt 7996 Dated 2/6/2009 for 100.00) 
211 712009 Request for additional record 
Robert J. Elgee 
Robert J. Elgee 
FRITZ X ,  U m R L E  
EKE RLE & H f i m m E ,  P.L.L.C. 
400 South Main St., Suite 102 
P.O. Box 1800 
Hailey, ID 83333 
tei: (208) 578-0520 
FAX: (208) 578-0564 
E-mail: fxh @haemlaw.com 
ISB # 3862 
Attorneys for the Plaintiff 
IN THE DISTRICT COURT OF THE 33FTH JUDICAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TRE COUNTY OF BLAIIW 
KGF DEWLOPMENT, LLC, ) Case No. CV-08- 833- 
) 
) COMPLAINT FOR DECLARATORY 
Plaintiffs, ) RELIEF 
1 
VS. ) Fee: A - $88.00 
1 
CITY OF K E T C m ,  a municipal 1 
corporation of the State of Idaho; ) 
) 
Defendant, 








COME NOW the Plaintiff, KGF Development, LLC, ("Plaintiff'), by and through their 
attorney of record, Fritz X. Haemerle of Haemerle & Haernrnerle, P.L.L.C., and complain 
and allege as follows: 
COMPLAIh'T FOR DECLARATORY RELIEF - 1 
1. Plaintif-f, KGF Development, LLC ("KGF"), is at all relevant times herein an 
limited liability company doing business in the State of Idaho, County of Blaine. 
2. Defendant, City of Ketchum (""City"), is a political subdivision of the State of 
Idaho, County of Blaine. 
G E m R U  ALLEGATIONS 
3. KGF owns property in City of Ketchum, State of Idaho, more particularly 
described as follows: Units Cl  through C12, 2, 4, 6 and 7, of the Copper Ridge Condominiums, 
according to the official plat thereof, recoded as Instrument No. 5300'70, records of Blaine 
County, Idaho ("Copper Ridge"). The Copper Ridge plat was recorded on December 15,2005. 
4. Copper Ridge was developed and built with extensive west facing windows in the 
penthouses to take advantage of its unobstructed views of Mt. Baldy. Under existing Ketchum 
Ordinances at the time, the highest Copper Ridge could have been built was 40 feet, and no 
building could be built in the future that would obstruct the western views of Copper Ridge. 
Copper Ridge is actually 38 feet high, 
5 .  The western views of Mt. Baldy were expected to be and have been a major 
selling point for the Copper Ridge penthouses, which were expected to sell in the neighborhood 
of $3,000,000. 
6. On or about February 19. 2008, the Council adopted City of Ketchum Ordinance 
No. 1034 ("TDR Ordinance"). The purpose of the Ordinance was to create the ability to transfer 
development rights, as allowed under the Idaho Local Land Use Planning Act, Idaho Code 
Section 67-6515A and/or under the "Preservation of Historic Site Act" (Idaho Code Sections 67- 
COMPLAINT FOR DECLARATORY RELIEF - 2 
4601 through 67-4619). With the adoption of the new TDR Ordinance, propenies could be built 
50 feet in height. 
7. 260 First, LLC ("260 First"), an Idaho limited liability company doing businesses 
the State of Idaho, County of Blaine, owns Lots 5, 6 and 7, Block 38, Ketchum Townsite. 260 
First has obtained design review approval for a four-story building, said building being 50 feet in 
height. The application was filed and approved under the TDR Ordinance. 
8. As a result of the adoption of the TDR Ordinance and the approved application to 
develop a SO-foot building, Copper Ridge will lose its view of Mt. Baldy when the 50-foot 
building is built. As a result, KGF, as the developer of Copper Ridge, has suffered a palpable, 
irreparable injury, said injury is unique and not shared by the public as a whole. The injury 
includes, but is not necessary limited to the following: (a) KGF lost at least two sales of 
penthouse units; and @) KGF had to agree to a $100,000 "hold back" pending the outcome of 
this legal action as to the validity of the TDR Ordinance. If the TDR Ordinace is upheld, KGF 
will lose the money. 
CLAIM FOR DECLARATORY JUDGMENT 
9. The Plaintiff restates and alleges the allegations contained paragraphs 1 through 10 
and incorporates each allegation into Count One. 
10. The City lacked authority to adopt the TDR Ordinance under the Idaho Local Land 
Use Planning Act, including, but not necessarily limited to, Idaho Code Section 67-6515A, andlor 
under the "Preservation of Historic Site Act", including but not necessarily limited to, Idaho Code 
Sections 67-4601 through 67-4619. Therefore, the TDR Ordinance is null and void. 
COMPLAINT FOR DECLARATORY RELIEF - 3 
DEMAMD FOR ATTO U m E S  AMD COSTS 
As a result of the City's actions, the Plaintiff has had to retain counsel. For services 
rendered, the Plaintiff is entitled to attomey fees and costs should they prevail In this action 
pursuant to Idaho Code Sections 12-117, 12-120(3), 12-121, and pursuant to Rule 54 of the 
Idaho Rules of Civil Procedure. 
RIGHT TO 
The Plaintiff reserves the right to amend this Complaint in any respect as motion practice 
and discovery proceed in this matter. 
WHEREFOE, the Plaintiff prays for the following relief: 
A. On the Complaint for Declaratory Relief, a finding that the TDR Ordinance was 
adopted without any lawful authority. 
B. For an award of reasonable costs and attorneys' fees pursuant to applicable law, 
including but not limited to Idaho Code Sections 12-1 17, 12- 120(3), 12- 121, and 
Idaho Rule of Civil Procedure 54; and 
C. For such other and further relief as the Court deems just and equitable. 
RFiSPECTFULLY SUBMITTED thi &!y of October, 2008. 
HAEMMERLE & HAEMmRLE, P.L.L.C. 
COMPLAINT FOR DECLARATORY RELIEF - 4 
Stephanie J. Bonney, ISB No. 6037 
Susan E. Buxton, ISB No. 4041 
MOORE SMITH BUXTON & TURCKE, CMTD. 
950 Mi. B m o c k  St., Suite 520 
Boise, ID 83702 
Tel: 208133 111 800 
Fax: 208133 111 202 
Attorneys for the Cily ofKetchum 
IN THE DISTIZICT COURT OF THE FIFTH JUDICAL DISTRICT OF TI333 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
KGF DEWLOPMENT, LLC, 
Plaintiff, 
VS. 
) Case No. GV-08-837 
I 
CITY OF KETCHUM, a municipal 
1 






260 FIRST, LLC, an Idaho Limited 1 
Liability Company, ) 
) 
Intervenor. 
j DEFENDANT CITY OF KETCHUM'S 
) ANSWER TO PLAINTIFF'S COMPLAINT 
1 
COMES NOW the City of Ketchum, an Idaho municipal corporation ("Ketchurn"), by 
and through its counsel of record, Stephanie J. Bonney of Moore, Smith, Buxton & Turcke, 
Chartered, and answers Plaintiff's, KGF Development, LLC ("Plaintiff7), Complaint as follows: 
GENERAL DENIAL 
Ketchum denies all allegations contained in Plaintiffs Complaint not specifically 
admitted herein. 
CITY OF ICETCHUM'S ANSWER- 1 
SPECIFIC ADMISSION AND D E N W S  
I .  Ketcbun admits the allegations contained in Paragraph 1 of the Complaint. 
2. Ketchm admits the allegations contained in Paragraph 2 of the Complaint. 
3. Ketchum is without information or beIief as to the truth of the allegations 
contained in Parapaph 3 of the Complaint and therefore denies all such allegations 
4. Ketchum is without information or belief as to the truth of the allegations 
contained in Paragraph 4 of the Complaint regarding the reasons for developing and building 
Copper Ridge and therefore denies all such allegations. Ketchum denies the remaining 
allegations contained in Paragraph 4 of the Complaint. 
5. Ketchum is without information or belief as to the huth of the allegations 
contained in Paragraph 5 of the Complaint and therefore denies all such allegations 
6. Ketchurn admits the allegations contained in Paragraph 6 of the Complaint solely 
as to the passage of Ordinance 1034, affirmatively alleges that the Ordinance speaks for itself, 
and denies the remaining allegations. 
7. Ketchum admits the allegations contained in Paragraph 7 of the Complaint to the 
extent that 260 First is a limited liability company and owns Lots 5, 6, and 7, Block 38, Ketchum 
Townsite. 260 First obtained design review approval for a four-story building, said structure 
being approved for 48 feet in height. Design review approval was ultimately obtained from the 
City on June 23,2008. 
8. Ketchum denies the allegations contained in Paragraph 8 of the Complaint. 
9.  Ketchun restates and realleges its answers in Paragraphs 1-8. 
10. Ketchum denies the allegations contained in Paragraph 10 of the Complaint. 
CITY OF E T G H U M ' S  ANSWER- 2 
1 1. Ketchm denies that the Plaintifi: i s  entitled to costs and aBorney fees and denies 
that Plaintiff is entitled to any relief. 
FIRST AFFIMATIVE DEFENSE 
The PlaintifT has failed to state a claim upon which relief can be granted. 
SECOND AFFIMATIW DEFENSE 
The City reserves the right to file an mended Answer. 
ATTOmEY FEES 
The City has been required to use the services of the City Attorney and may retain 
additional legal counsel in defense of this action. Pursuant to ldaho Code Sections 12-1 17, 12- 
120, 12- 12 1, Rule 54(e) of the Idaho Rules of Civil Procedure and other applicable law, the City 
is entitled to an award of its reasonable attorney fees and costs incurred In this action. 
PRAYER FOR MLIEF 
WHEREFORE, the City prays for relief as follows: 
1. That Plaintiffs Complaint be dismissed and Plaintiff take nothing thereby; and 
2. That the City be awarded its reasonable attorney fees and costs incurred in this matter 
pursuant to Idaho Code Sections 12-1 17, 12-120, 12-121 and Rule 54(e) of the Idaho Rules of 
Civil Procedure; and 
3. For such other and further relief as the Court deems just and proper. 
DATED this 12" day of November, 2008. 
CITY OF K E T C T  
An Idaho munic a1 coprat ion 
CITY OF KETCHUM'S ANSWER- 3 
CERTIFICATE OF SERVICE 
1 hereby certiiy that a true and correct copy of the foregoing City of Ketchum's 
A N S W R  TO PLAINTIFF'S COMPLMNT was tius 12th day of November, 2008 served 
upon the following individuals and in the corresponding manner: 
Michael P o s e  
Lawson & Laski, PLLC 
P.O. Box 3310 
Ketchurn, ID 83340 
Method: 
Fritz X. Haemmerle 
Waemerle & Haemerle,  PLLC 
P.O. Box 1100 
Wailey, ID 83333 
Method: L/#< -4"Zu fl 
CITY OF KETGHUM'S ANSWER- 4 
ORIGINAL 
mC13AEL D. POG'UE, ISBN 6518 
LAWSON & LASKT, PLLC 
PO Box 3310 
Ketchurn, ID 83340 
Tel. (208) 725-0055 
F a :  (208) 725-0076 
ABomeys for Intervenor 260 First LLC 
Jolynsi UlayEr, Glerd ilrstnct 
Court Bl8ins County, Idaho  
IN THE DISTRICT COURT OF W FIFTH JUDICIAL DISTRICT 
OF TE-IE STATE OF IDAHO, IN ANI3 FOR THE COUNTY OF BLALNE 
CITY OF KETCHUM, a municipal corporation 
of the State of Idaho 
Rmpndent-Defenht . 
- 
KGF DEWLOPNENT, LLC, 
Petitioner-PlabtiE 
vs. 
260 FIEST LLC, a Washington b i t a d  liability 
company, 
Case No,: (3-08-837 
S T E U U m O N  TO 
m R m O N  lUYD ORDER OF 
l[NTERWmION 
Intervenor. 
COMES NOW counsel of record for the abovemwued parties KGF DEVELOPMENT, 
LLC and CITY OF I C E T C W ,  and hereby stipulate and consent to flze intwention of 260 
FIRST LLC, a Washington limited iiabiIity company, in the above-captiaed matter. 
of November 2008. 
B 
~ q a n i e  ~ayrnes%onne~ 
Attorneys for Respondent 
STIPULATION TO INTERVENTlOh: AND ORDER OF INTERVENTION - 1 
DATED this 2 day o 
By: 
Attorneys for Petiticmer 
ORDER 
Upon motion of the parties for good cause shown, IT IS HEXEBY ORDERED, that 260 
FIRST LLC, a Washington Iimited lkbiiity company, m y  Intervene in this matter. 
Dated this 3 - day of - ' 6 4 4 b I 0 8 .  , 
District ~ u d k  
STIPULATION TO INTERVENTlON AND ORDGR OF INTERVENTlON - 2 
CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY that on 2 0 0 8 , I  caused to be served a true 
copy of the foregoing document by the method indicated below, and addressed to each of the 
following: 
Fritz Xavier Haemmerle 
Haemmerle Bt Haemmerle, PLLC 
PO Box 1800 
Hailey, ID 83333 
Fax: (208) 578-0564 
Stephanie Jaymes Bonney 
Moore Smith Buxton & Turcke, Chtd. 
950 W. Bannock, Suite 520 
Boise, ID 83702 
Fax: (208) 331-1202 
Michael D. Pogue 
Lawson & Laski, PLLC 
PO Box 3310 
Ketchum, ID 83340 
Fax: (208) 725-0076 
5 U.S. Mail, Postage Prepaid 
- Wand Delivered 
- Overnight Mail 
- Telecopy 
U.S. Mail, Postage Prepaid 
- Hand Delivered 
- Overnight Mail 
- Telecop y 
@ U.S.Mail,PostagePrepaid 
- Hand Delivered 
- Overnight Mail 
- Telecopy 
i 
Clerk of the Court 
FRITZ X. HAE RLE 
HAE RLE & HAE RLE, P.L.L.G. 
400 South Main St., Suite 102 
P'O. Box 1800 
Hailey, ID 83333 
tel: (208) 578-0520 
FAX: (208) 578-0564 
E-mail: fxh @ haemlaw.com 
ISB # 3862 
Attorneys for the Plaintiff 
IN  TEE DISTRICT COURT OF THE FIFTH JUDICAL DISTRICT OF THE 
STATE OF IDAHO, IN AMD FOR TEE COUNTY OF B L m E  
KGF DEWLOPmNT, LLC, ) Case No. CV-08-837 
1 
) MOTIONFOR 
PetitionerfPlaintiff, ) S W m Y  J m G m N T  
VS. 1 
1 
CITY OF I(ETCHUI!vl, a municipal ) 
corporation of the State of Idaho; 260 ) 
FIRST, LLC, an Idaho Limited Liability 
Company, 
COME NOW the Plaintiff, KGF Development, LLC, ("ICGF7), by and through its 
attorney, Fritz X. Haemmerle, of Waemmerle & Haemmerle, P.L.L.C., and pursuant to 
I.R.C.P. 56 moves for summary judgment on its Complaint for Declaratory Judgment as 
there are no genuine issues of material fact and that KGF is entitled to judgment as a 
matter of law. This motion is based upon the pleadings and papers on file in this case, 
and the Affidavits and supporting documents submitted along with this motion. 
Oral argument is requested. 
-F_r 
DATED thi& day of December, 2008. 
I3AEMmRm & HAEMMERLE, P.L.L.C. 
By: 
CERTIFICATE OF SERVICE 
1 hereby certify that on the day of December, 2008, I served a true and 
correct copy of the following documents, under the method indicated below: 
Stephanie J. Bomey 
MOORE SMITH BUXTON & TURKE, GHTD. 
950 W. Bannock St., Suite 520 
Boise, ID 83702 
Ed Lawson 
Michael Pogue 
LAWSON & LASKI, P.L.L.C. 
P.0, Box 3310 
Ketchurn, ID 83340 
w" - By depositing copies of the same in the United States Mail, postage prepaid, 
at the post office at Hailey, Idaho. 
By hand delivering copies of the same to the office of the attorney(s) at his 
offices in Hailey, Idaho. 
- By telecopying copies of same to said attorney(s) at the telecopier number 
, and by then mailing copies of the same in the United 
States Mail, postage prepaid, at the post ofice at Hailey, Idaho. 
RLE, P.L.L.C. 
400 South Main St., Suite 102 
P.O. Box 1800 
Wailey, ID 83333 
tel: (208) 578-0520 
FAX: (208) 578-0564 
E-mail: fxh @ haem1aw.com 
ISB # 3862 
Attorneys for the Plaintiff 
IN  TEE DISTRICT COURT OF TEE FIFTH JUDICAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR TEE COUNTY OF BLAINE 
KGF DEVELOPmNT, LLC, ) Case No. CV-08-837 
1 
) AFFIDAVIT OF KEVIN G. FORTUN IN 
PetitionerPIaintiff, ) SUPPORT OF MOTION FOR SUMMARY 
) J r n G r n N T  
VS. 1 
j 
CITY OF KXTCHMM[, a Municipal 1 
Corporation of the State of Idaho, 1 
) 
STATE OF W A S m G T O N ,  ) 
) ss. 
County of King. 1 
KEVIN G. FORTUN, being sworn upon oath, deposes and states as follows: 
1. I am the managing member of the Plaintiff in the above-entitled case. I 
make the averments contained herein of my own personal knowledge and would testify to 
the facts as presented herein if called upon to do so. 
2. 1 was original owner and developer of the building known as Copper 
Ridge, which is located in the City of Ketchum, State of Idaho, and is more particularly 
4FFIDAXI.X OF W3VIN.G. FQRTUN IN SUPPORT OF 
MOmOIB F W 6 m A I R - Y r .  
Condominiums, according to the official plat thereof, recoded as Instrument No. 530070, 
records of Blaine County, Idaho ("Copper Ridge"). The property is located at 271 North 
Washington Ave., Ketchum, Idaho. I still own the majority of the condominiums in the 
Copper Ridge building, including top floor penthouse units. 
3. The Copper Ridge plat was recorded on December 15, 2005. At the time 
the Copper Ridge building was built, the highest building that could be built in the City 
of Ketchum was approximately 38 feet. Therefore, we built Copper Ridge 38 feet high. 
4. Copper Ridge sits on a bench that rises above the property immediately to 
the west. Because of the bench, I built Copper Ridge with extensive west facing 
windows in the penthouses to take advantage of its unobstructed views of Mt. Baldy. 
Because the highest one could build was 38 feet, no building could be built in the future 
that would obstruct such views. The views were expected to be and have been a major 
selling point for the Copper Ridge penthouses, which were expected to sell in the 
neighborhood of $3,000,000. 
5 .  With the adoption of the new TDR Ordinance, the adjacent property to the 
west was designated as a ''Receiving property." This means that that owner may build a 
four-story, SO-foot-high building on the property. In fact, the owner of the adjacent 
property has submitted an application to the City of Ketchum under the TDR Ordinance 
to build such a building. The applicant has purchased development rights under the TDR 
Ordinance to support his application to build a building that is 50 feet high. 
6. Since Copper Ridge is approximately 38 feet high, the new building will 
completely obstruct Copper Ridge's views of Mt. Baldy. 
AFFIDAVIT OF KEVIN G. FORTUN IN SUPPORT OF 
~MOTI~~F~'F~',F@W~SWMRW% mWMEZVT- 2, , 
7. As a result of the adoption of the TDR Orchance and the 11~ i ~ t  I l l \ ' :  
application to develop a 50-foot building on the property to the west w l ~ ~ c l ~  :\1)1111l 
obshvct Copper mdge's views of Mt. Baldy, I had at least two sales of penthouw I I I \ I I .  
fall through. Also, under another contract for sate of one of the top floor pct l l l~c l t~c~ .  1 
had to agree to a $100,000 "hold back" pendrng the outcome of this appcal '[k f t i  r l \ ~  
validity of the TDR Ordinance. If the TDR Ordinance is upheld, 1 will lose that ,I i  I I t I I I I i 
If the TDR Ordinance is struck dawn, I will receive the $ X 00,000 balance of the 1)1 t I ( 1 I. I.., 
price. 
FURTHER YOUR AFFIANT SAYETH NOT. 
DATED this day of Decmber, 2008, 
A ~ ~ d L  
KEVIN G. FORTUN 
S U B S W E D  AND SWORN to before me this 1 2. day of December. 20(!1. 
Residing at: t ( t  f ULcvrCtt d C; 
Commission expires: (,Q - 10 -Ocf 
AFFLDAVIT OF kTW3 G ,  FORTUN IN SUPPORT OF 
VQ'CIDN POR SUMh24RY JUDGMEhT - 3 
GERTEICATE OF SERVICE 
I hereby certify that on the day of December, 2008, 1 served a true and 
correct copy of the following documents, under the method indicated below: 
Stephanie J. Bonney 
MOORE SMITH BIJXTON & TU1RH3, CHTD. 
950 W. Bmock  St., Suite 520 
Boise, V) 83702 
Ed Lawson 
Michael Pogue 
LAVVSON & LASKI, P.L.L.C. 
P.O. Box 3310 
Ketchum, ID 83340 
X By depositing copies of the same in the United States Mail, postage prepaid, 
at the post office at Hailey, Idaho. 
By hand delivering copies of the same to the off~ce of the attorney(s) at his 
offices in Hailey, Idaho. 
By telecopying copies of same to said attorney(s) at the telecopier number 
and by then mailing copies of the same in the United 
States Mail, postage prepaid, at the post office at Hailey, Idaho. 
AFFIDAVIT OF KEVIN G. FORTUS IN SUPPORT OF 
M Q T I O i N F . Q . & S I U U W B ~ ~ ~ . . - ~  4,- 
WE, P.L.L.C. 
P.O. Box 1800 
Hailey, ID 833 
tel: (208) i$  1 ep 3% 
FAX: (208) 57d-0564 
Attorneys for t e PIaintB P 
IN THE DIQTRICT COURT OF THE FIFTH JUDICAL DISTRICT OF THE 
E OF IDAHO, IN AND FOR T m  COUNTY OF BLAINE 
ICGF DEVEL PMENT, LLC, I' 
vs. 
C m ,  a Municipal 
the State of Idaho; 260 
n Idaho Limited Liability 
Company, 
) Case No. CV-08-837 
) BRIEF IN SUPPORT OF 
) MOTIONFOR 











COME OW the Plaint& KGF Development, LLC, ("KGF'), by and through its P" 
attorney, Fritz Jb. Haemmerle, of Haemmerle & Haemmerle, P.L.L.C., and hereby files this 
1 
Brief in Suppo of Motion for Summary Judgment. f 
I. INTRODUCTION 
On ~ e b b u a r ~  22, 2007, the Ketchum City Council adopted Ordinance 1005, an 
ordinance a110 ing for the transfer of development rights. KGF timely appealed and I 
In the ' eantime, on February 19, 2008, the Ketchum City Council adopted T 
sought a declnrabry judgment that the ordinance was void for faulty notice and because 
the ordinance e A ceeded the City's authority. That case was Blaine County Case No. CV- 
Ordinance lo34 
. Ordinance 1034 restated and modified Ordinance 1005. Ordinance 
07-250.' The 
notice problems, added findings regarding a market analysis done 
previously, made a few other modifications to the original Ordinance 1005. On 
KGF filed a declaratory judgment and an administrative appeal from the 
District Court ultimately ruled in that case on April 30, 2008 that 
Ordinance l005lwas void due to the faulty notice. 
08-233. 
se CV 08-233 was filed, the Idaho Supreme Court ruled in Euclid Avenue 
City's adoption 
Trust v. City o Boise, 146 Idaho 306, 193 P,3d 853 (2008), that it was not proper to 4 
of Ordinance 1034. That case was filed as Blaine County Case No. CV 
combine declar tory judgment actions with appeals from administrative actions. Thus, I 
the parties stip iated to the dismissal of the Complaint for Declaratory Judgment from t 
Blaine County ase No. CV 08-233 and to the re-filing of that Complaint in this case, I" 
Blaine County ase No. CV 08-837. 7 
In the domplaint, KGF claims that Ordinance 1034 was adopted in violation of 
I 
I.C. 67-6515A and Title 67, Chapter 46, the Historic Preservation Act. As such 
Ordinance 103 is void. Some discovery has occurred and KGF has filed a Motion for ' 
se No. 07-250 was later consolidated with Blaine County Case No. 08- 167, an 
and declaratory judgment action contesting the issuance of a building permit under 
Ordinance 1 005. 
ent on the validity of Ordinance 1034. This Brief is submitted in 
I 
11. FACTS 
1. C F  owns property in City of Ketchum, State of Idaho, more particularly 
described as fdllows: Units C l  rhrougJrt C12, 2, 4, 6 and 7, of the Copper Ridge 
I 
~ondominiums] according to the official plat thereof, recoded as hstmment No. 530070, 
records of Blai e County, Idaho ("Copper Ridge"). The property is located at 271 North 
Washington Av ., Ketchum, Idaho, (Afidavit of Kevin G. Fortun, '$2.) 
2. he Copper Ridge plat was recorded on December 15, 2005. At the time I 
the Copper Ri e building was built, the maximum height for buildings in the City of 
Ketchum was 8 feet. Copper Ridge was built to the maximum height. (Afidavit of I 
pper Ridge property lies on the western edge of a bench that rises 
ediately to the west. (Id., m4.) Under the existing Ketchum 
building could have been built on the Copper Ridge property 
quirements of the Ketchum Municipal Code ('"C") was 38 
. (Id.; AfJZdavit of Barry Luboviski, m4.) Furthermore, at the 
ilt, there were no buildings in Ketchum that were higher than 
er permitted a building over 38 feet. (Id., '$5.) 
herefore, due to Copper Ridge's bench location, its building was 
constructed w'th extensive west facing windows in the penthouses that provided 1 
unobstructed v'ews of Mt. Baldy. (Afidavit of Kevin G. Fortun, qI4.) Under the existing i 
zoning, no building could have been built to the west that would obstruct those views. 
I 
(Id.) The views were expected to be and have been a major selling point for the Copper 
I 
Ridge penthousfs, which were expected to sell in the neighborhood of $3,000,000. (Id.) 
5. I d 2006, the "Downtown Ketchum Master Plan" recommended that the 
Historic ation Commission be engaged to advise the City of Ketchum on 
buildings through the use of transfer of development rights and that 
the lead on that effort. (Robmhn Depo., in Blaine County Case No. 
CV 08-233, p. 7, 1. 21 - p. 20, 1. 4; see also Cady Depo., Exhibit 3, Afidavit of Beth 
Robrahn, Exfiib't C, p. 57.1~ 
6. ursuant to that recommendation, Ketchum Planner, Beth Robrahn, began 
preparing an o dinance for the transfer of development rights from lots with historic I 
buildings to 0th r lots. (Robrahn Depo., Tr. p. 20,l. 25 - p. 21,l. 8; see also Afidavit of 
Beth Robrahn, 8-12.) Ms. Robrahn stated that the purpose for drafting the ordinance 
was for the pre ervation of historic properties in the City of Ketchum. (AJJidavit of Beth I Robrahn, 8-12, Robrahn Depo., Tr. p. 33, 1. 6-21; p. 29, 1. 25 - p. 30, 1. 9.) Ms. 
Robrahn stated that the transfer of development rights ordinance was not drafted to 
protect open sp ce, wildlife or critical areas. (Afidavit of Beth Robrahn, (jl 8-12, Tr. p. 33, 1 
1. 6 - p. 37,l. I+.) 
"he Deposition Beth Robrahn includes Exhibit 1, which is the Affidavit of Beth Robrahn, and Exhibit 
2, which is the Ad inistrative Record in Blaine County Case No. 08-233. The Deposition of Sandy Cady % includes Exhibit 1,  which is the Administrative Record in Blaine County Case No. 07-250, Exhibit 2, 
which is the ~dmihistrative Record in Blaine County Case No. 08-233, and Exhibit 3, which is the same 
Affidavit of Beth obrahn. To avoid duplicating copies of the Robrahn affidavit and the administrative 
records, the compl te transcript and exhibits to the Deposition of Sandy Cady, and only the transcript of the 
Deposition of Be Robrahn are being submitted with this Motion. However, for clarity, citations hereafter 
will be to the Rob hn Deposition Transcript (Robrahn Depo., Tr.), the Affidavit of Beth Robrahn, or the t particular adminis ative Records that are attached to the Cady Depo. The Deposition of Beth Robrahn is 
attached to the A davit of Kathleen Rivers as Exhibit 4. The Deposition of Sandy Cady is attached to the 
Affidavit of Kathl $ en Rjvers as Exhibit 3. 
I 
I 
" "P s. Robrah atlended Ketchurn Historic Reservation Commission 
meetings, revie$ed the "Archeological and Historic Survey Repon" (Survey) with the 
I 
Commission, aid drafted Ordinance 1005. (Robrahn Depn., Tr. p. 24, 1. 9 - p. 29, 1. 18; 
I 
1, 1. 6-9; see also, A$davir of Beth Robrahn, %I 1- 12.) 
s part of the Survey, the Comission also identified those properties in 
um that are either listed on or meet the criteria for listing on the 
of Historic Places. (Afidavir of Beth Robrahn, Exhibit E 
Historic Survey Report," Attachment 4; Robrahn Depo., Tr, p. 21,l. 
e Historic Preservation Commission recommended criteria for 
as a Sending Site under the ordinance and identified the properties it 
as Sending Sites. (Afidavit of Beth Robrahn, q12.) In evaluating 
Commission looked at a site's historical, architectural, educational, 
e Historic Preservation Commission's recommendation was to allow 
h a historic building was located to sell their development 
ing the historic building. (Robrahn Depo., Tr. p. 31, 1.3- 
8.) 
the ordinance drafted by Ms. Robrahn designated 40 Sending Sites 
by allowing the property owner to sever the development rights 
y and transfer them to any of 68 designated Receiving Sites. (Affidavit 
m14-18, and Exhibit L to affidavit; Robrahn Depo., Tr. p. 41, 1. 13-15; 
p. 51, 1. 6-9.) dhe Sending Sites were limited to those sites where a historic building or 
located. (Robrahn Depo., Tr. p. 30,1. 24 - p. 31,1.2.) 
e ordinance drafted by Ms. Robrahn was presented to the Planning and 
I 
Zoning Commi as Ordinance 1005 and public hearings before the Commission were 
held in (Afidavit of Beth Rabrahn, $14- 18; Robrahn Depo., Tr. p. 41, 
1. 13-1 5; p. 51, #. 6-9.) The Planning and Zoning Commission recommended the adoption 
of the draft Or inance 1005 and it then went to the City Council. (Afidavit of Beth 
Robrahn, '$21 .)I 
l 3  t he City Council held public hearings on the draft ordinance in January 
and February, 12007. (Afldavit of Beth Robrahn, '$ 22.) When the City Council 
ultimately adodted Ordinance 1005 on February 22, 2007, approximately half of the 
recommended ending Sites were eliminated and the number of Receiving Sites was 1 
increased. ( A  avit ofBeth Robrahn, 1 25.) ";p 
l 4  t s adopted, Ordinance 1005 was entitled "Transfer of Development 
Rights." It desbgnated 22 sites as Sending Sites and 102 Receiving Sites. (Afsidavit of 
Beth Robrahn, 26, and Exhibit L to affidavit.) t 
l 5  T" e provisions of Ordinance 1005 most relevant to this case included the 
following: 
nly four (4) of the twenty-two (22) designated Sending Sites were either 
isted or met the criteria for listing on the National Register of Historic 
laces. (Robrahn Depo., Tr. p. 39, 1. 17-19; p. 43, 1.44 - p. 44,l. 22). No y other Sending Sites met those criteria. (Id.) 
he method for calculating the square footage of development rights that 
ould be sold by the owner of a Sending Site to the owner of a Receiving : 
ite was based on the floor area ratio ( F ~ R ~ )  of tke Sending Site. 
davit of Beth Robrahn, Exhibit L to &idavit.) Under the existing 
ning, development in the Cornwi ly  Core Dis~ ic t  (downtow 
tchum) was lirnited to a FAR of 1.0. (KMG, Section 17.64.010.~.~)  To
courage the preservation of the Sending Sites, rather than development 
ing limited to an FAR of 1.0, the owner of a Sending Site could sell 
ment rights of up to a 2.25 FAR to the owner of a Receiving Site. 
vit of Beth Robrahn, Exhibit L to affidavit.) On the purchase of 
ch development rights, the owner of a Receiving Site could build a four- 
ory building to a height of 50 feel and h&er development on the 
nding Site was limited. (Id.) Receiving Sites that did not purchase 
evelopment rights and all other non-designated properties continued to be 
bject to the existing height limitation of 38 feet (three stories) and an 
~ A R  of 1.0. (Id.; KMC, Section 17.64.010.H.) 
• Sites designated under Ordinance 2005 were 
Ketchum. (Robrahn Depo., Tr. p. 37, 
of Beth Robrahn, Exhibit L.) Further, there were no 
on the sale of development rights to Receiving Sites. 
of a Sending Site could sell development rights to 
e owner of a Receiving Site located next door, which would result in a 
ur story building located next to a historic property. (Robrahn Depo., 
r. p. 36, 1. 25 - p. 37, 1. 15; p. 40,l. 8 - 22); Afidavit of Beth Robrahn, 
xhibit L). T 
e acant lots were not eligible to be Sending Sites. (Robrahn Depo., Tr. p. 
16. brdinance 1005 was codified in the KMC as Section I, to Title 17, 
I 
Chapter 17.64. / 
17. p rom the adoption of Ordinance 1005, KGF filed a Petition for Review 
and for ~eclarAtor~ Judgment on March 21, 2007. That was Blaine County Case No. 
CV-07-250. mong other things, KGF alleged defective notice in the adoption of 1 I 
Fioor Area ~al iol is  arrived at by multiplying the square footage of the Lat times the variable specified 
under the zoning ordinance. 
4 a1 Code Section 17.64.010 is attached to the Defendant City of Ketchum's Responses to 
for Production and Requests for Admissions, Response to Request for Production No. 
Ordinance 1005 KGF ultimately prevailed on that challenge on April 30, 2008 when the I 
District Court eclared Ordinance 1005 to be null and void due to defective notice.17. 4 
18. l/?hile that case was pending, the City redrafted Ordinance 1005 as 
I 
Ordinance 103k and adopted it on February 19, 2008. (Cady Depo., Exhibit 2, 
Administrative I~ecord,  Blaine County Case No. 08-233, at Tab for City Council 
I 
Meeting, Febru ry 19, 2008'). Ordinance 1034 restated Ordinance 1005 in its entirety I 
and made some! minor modifications unrelated to KGF's challenge here to the ordinance. 
" v rdinance 1034 is identical to Ordinance 1005 in the following relevant 
particulars: 
Ordinance 1034 restated the exact same Sending Sites and Receiving Sites 
I 
as those designated ?o, Ordinance 1005, (Id.; See also R~brahn Depo., Tr. 
f .  38,l. 15 - p. 39,l. 19; Affidavit of Beth Robrnhn, Exhibit L). 
ust as in Ordinance 1005, the same four (4) Sending Sites in Ordinance 
034 meet the criteria for inclusion on the National Register of Historic I laces. (Ordinance 1034; Robrahn Depo., Tr. p. 38, 1. 15 - p. 39, 1. 19; . 43,l. 44 - p. 44,l. 22). No other Sending Sites meet the criteria. (Id.) 
e 1034 restated the same method as 
dinance 1005 for calculating the square footage of development rights 
at can be sold by the owner of a Sending Site to the owner of a 
eceiving Site. (Ordinance 1034, Section 2.1.5). Again, rather than its 
evelopment being limited to a floor area ratio (FAR) of 1.0, the owner of 
Sending Site can sell up to 2.25 times its development rights to the 
wner of a Receiving Site (Id.) On the purchase of such development 
iights, the owner of a Receiving Site can build a four-story building to a 
eight of 50 feet. (Id.; Robrahn Depo., Tr. p. 47, 1. 16-20; KMC, Section 
7.64). Only very limited development can occur thereafter on the ! ending Site. (Ordinance 1034, Section 2.1.6.a.iv.) Receiving Sites that 
o not purchase development rights and all other non-designated 
roperties continue to be subject to the existing height limitation under the 
HereaAer. citatihs will be to Ordinance 1034. 
I 
z~n ing  ordinmce of 40 feet (three stories) and an FAR of 1.0. (KJ'vlC, 
Section 17.64.010.H.) 
a Ordinance 1005, a desipated Sending Site may transfer development 
s to any Receiving Site, and the Sending and Receiving Sites are 
ersed throughout the Comunity Core District. (Afihvit of Fritz X. 
mmerle, Exhibit 1 - Defendmt City of Ketchum's Responses to 
aintiff's Requests for Production and Requests for Admissions, 
, esponse to Request for Abission No. 1; see also Ordinance 1034, 
Rigure 1). Thus, a four-story building could be located right next to a 
qistoric property. (Id.) 
1 
a ike Ordinance 1005, Ordinance 1034 does not allow the owner of a 
acant lot to transfer its development rights. (Robrahn Depo., Tr. p. 35, 1, 
-7; see also Ordinance 1034, Section 2., I., 5.j*) t 
20. 1. he City of Ketchum has not enacted an ordinance establishing a historic 
district pursuadt to LC. 5 67-4607. (Afidavif of Fritz X. Haemmerle, Exhibit 1 - 
I 
Defendant ~ i t j  of Ketchum's Responses to Plaintiffs Requests for Production and 
I 
Requests for A missions, Response to Request for Admission No, 15). .i 
2 1  " e City of Ketchum has not followed the procedures under I.C. $ 67- 
4607 for desigying historic properties. 
I 
22. p i o r  to the time the District Court ruled that Ordinance 1005 was void, a 
I 
building was issued to 260 First LLC ("260 First"), for Lots 5,6 and 7, Block 38, 
Ketchum Tow site, based upon its plans to construct a four-story, 50-foot high building I 
on the propert . (Afidavir of Barry Luboviski, m4.) The applicant proposed to purchase i 
development rights from a Sending Site under Ordinance 1005, and now that the 
Ordinance has b , een declared void, under Ordinance 1034. (Id.) The application is now 
j 
under Ordinance 1034. (Id.) 
proposed four story, 50-foot-high building is on the property directly 
west of and b low the Copper Ridge property. (Id.) If not for Ordinance 1005 and I 
Ordinance 103 , 260 First could not build a four-story, 50-foot building on its propefiy. 1 
(KMC, Section b7.64.01 o.H.; Afidavif of Bary  Luboviski, 24). 
I 
24, As a result of the adoption of Ordinance 1005 and 1034, and 260 First's 
I 
application to evelop a 50-foot building, the Copper Ridge building's views of Mt. t 
Baldy will be Tstmcted. (Afjidavir of Kevin G. Fonun, q6.) As a result of 260 First's 
proposal, KGF as already lost at least two sales of penthouse units; and has had to agree 
to a $100,000 'hold back" pending the outcome of this legal action as to the validity of 
Ordinance 103 I . (Id., q(7.) If the Ordinance 1034 is upheld, KGF will lose those funds. 
111. ISSUES PRESENTED 




a. Wh ther Ordinance 1034 exceeds the City's authority under Section 67- 
651 A of the Local Land Use Planning Act ("LLUPA")? I 
b. ~ h d t h e r  Ordinance 1034 exceeds the City's authority under the Historic 
2. Whethe KGF is entitled to attorney's fees and costs? 1 
IV. STANDARD OF REVIEW 
1. I ummary Judgment. 
The st dard of review for summary judgment is as follows: 7 
i Surnmary judgment is proper "if the pleadings, depositions, and 
admissibns on file, together with the affidavits, if any, show that there is 
no gen ine issue as to any material fact and that the moving party is 
entitled to a judgment as a matter of law." I.R.C.P. 56(c). All disputed Y facts arq to be construed liberally in favor of the non-moving party, and all 
reasonable inferences that can be drawn from the record are to be drawn in 
favor of the non-moving party. i'l'zornson v. Idaho Ins. Agency, hc . ,  126 
Idaho 5 7,529,887 P.2d 1034,1036 (1994). "I.R.C.P. 56(e) provides that P 
party may not rest upon mere allegations in the pleadings, but 
rth by affidavit specific facts showing there is a genuine issue 
rnell v. Barker Mgmt., Inc., 137 Idaho 322, 327,48 P.3d 65 1, 
(citations omitted). "Affidavits supporting or opposing the 
u m a r y  judgment 'shall set forth such facts as would be 
evidence, and shall show f i rnat ively  that the affiant is 
competent to testify to the matters stated therein.' " Id. "The admissibility 
dence contained in affidavits and depositions in support of or in 
to a motion for s u m a r y  judgment is a threshold question to be 
before applying the liberal construction and reasonable 
le to determine whether the evidence is sufficient to create a 
ue for trial." Id. "Summary judgment is appropriate where the 
party bearing the burden of proof fails to make a showing 
establish the existence of an element essential to that party's 
Sprinkler Irrig tion Co. v. John Deere Ins. Co., 139 Idaho 691, 85 P.3d 667 
(2004). 4 
A. ORDIN NCE 1034 EXCEEDS THE CITY'S AUTHOFW'Y TO TRANSFER 
DEVEL MENT RIGHTS. a 
There e two Idaho statutes enabling cities to adopt ordinances for the transfer of i 
development ri ts. Those are Idaho Code Q 67-6515A of the LLUPA, and Idaho Code Q ? 
67-4619 of the istoric Preservation Act. r 
~ e t e r m h i n ~  whether the City had statutory authority to enact Ordinance 1034 
I 
involves rules f statutory construction and interpretation. Words of the statute must be 1 
given their plai and ordinary meaning. Paolini v. Albertson's Inc., 143 Idaho 547, 549, f 
149 P.3d 822 ( 006). A specific statute controls over a more general statute when there P 
is any conflict between the two or where the general statute is vague or ambiguous. 
I 
Ausman v. stark., 124 Idaho 839, 842, 864 P.2d 1126, (1993); f i n s e n  v. State, 138 Idaho 
I 
865, 868, 71 P;3d 464 (Ct.App. 2003). Where the legislature has expressly stated one 
thing it is dee 1 ed to have excluded another. Nebeker v. Piper Aircrafi Corp., 113 Idaho 
I 
609,614,747 ~ ' 2 d  18, (1983. Stamtes must nor he read in a manner that renders mother 1 
statute a nullity. Hecla Mining Go. v. I&ho State TIZX Commission, 108 Idaho 147, 15 1, 
I 697 P.2d 1161,11165 (1985). Statutes must not be interpreted in isolation but rather "in 
pari materia" if ey relate to the saxne subject. Gooding Counv v. Wybenga, 137 Idaho, r" 
Given 9 identical terminology and procedures used by the City in Ordinance 
1034 to those & Idaho Code $ 67-6515A, it is clear that the City attempted to adopt 
Ordinance 103 under Section 67-6515A. The Ordinance uses the terminology P 
"sending" and 'receiving" in the same manner as Section 67-651514. The Ordinance I 
cites a "marke analysis" that was performed as required by Section 67-6515A(2) to 1 
insure that th$j "receiving" sites had the capacity to accommodate the additional 
development ri ts. The transfer of development rights under the Ordinance is expressly i" 
made voluntar as mandated by Section 67-6515A(l)(b) and the Ordinance provisions 1 
Howev r, in previous arguments before the Court, the City also claimed to base 1 
for "severance" of the development rights are drawn from Section 67-6515A(4)-(7). 
Act, which app ies to the preservation of historic properties. r 
its authority to 
No matter which statute the City attempts to draw its authority from, Ordinance 
1 
enact the Ordinance on Title 67, Chapter 46, the Historic Preservation 
1034 exceeds t h e City's authority under Sections 67-6515A and 67-4601 et. seq for the 
8 67-6515A does not apply to the preservation of historic sites 
to the preservation and protection of open space, wildlife 
critical areas, and rural lands with contiguity to agricultural 
lands suitable for long-range farming and ranching operations. 
I 
de $ 67-6515A grants cities the authority to create development rights by 
ordinance and thorize landowners to transfer such rights to fulfill the goals of the city P 
to "preserve o en space, protect wildlife habitat and critical areas, and enhance and P 
al character of lands with contiguity to agricultural lands suitable for 
g and ranching operations ," I.C. $67-65 15A(1 )(a). 
tive history for Section 67-6515A makes it clear that "h objectives of 
a TDR are to preserve agricultural land and maintain Idaho's historic rural 
! 
hing landscapes, habitat and open space." (Asdavit  of Kathleen Rivers, 
slative History of Section 67-6515A; see e.g. Addendum, at p. 16, 
overnment and Taxation Committee, March 15, 1999; see also 
20, Letter from Idaho Association of Counties Legislative Chairman, 
1999; see also Addendum, at p. 22, Letter from Idaho Association of 
Director, dated March 15, 1999; see also Addendum, p. 17, Jaquet, 
se, there is no dispute that the Ordinance 1034 was not enacted to protect 
land, wildlife, habitat, or open space. It was enacted to preserve 
concept of transferring development rights began with the 
"Downtown ~k t chum Master Plan." It recommended that the Historic Preservation 
Commission bd engaged to advise the City of Ketchum on preserving historic buildings 
through the us of transfer of development rights and that the city planner take the lead I 
on that effort. AfSidavit of Beth Robrahn, Exhibit C, p. 57; Robrahn Depo., Tr. p. 17, 1. I 
t 
~ursumd to that recomendation, Ketchum Planner, Beth Robrahn, began 
I 
I 
preparing an oddinance for the transfer of development rights from lots with historic 
I 
buildings to othbi lots. (Asdavit ofBeth Robralm, $8-12; Robrnhn Depo., Tr. p. 20, 1. 
I 
Ms. Robrah stated that the purpose for drafting the ordinance was for 
of historic properties in the City of Ketchum. (Robrahn Depo., Tr, p. 33, 
I. 6-21 ; p. 29, 25 - p. 30, 1* 9.) Ms. Robrahn stated that the transfer of development 
rights ordinanc was not drafted to protect open space, wildlife or critical areas. (Robrahn 
ahn attended Ketchum Historic Preservation Commission meetings, 
eological and Historic Survey Report" (Survey) with the Commission, 
e 1005. (Robrahn Depo., Tr. p. 24,l. 9 -p .  29,l. 18; p. 41,l. 13-15; 
, Affidavit of Beth Robrahn, ml1-12). 
Preservation Commission recommended criteria for designating a 
ite under the ordinance and identified the properties it wanted 
Sites. (Affidavit of Beth Robrahn, m12.). In evaluating Sending 
looked at a site's historical, architectural, educational, and cultural 
ommission's recomendation was to allow the owner 
istoric building was located to sell their development rights as an 
the historic building. (Robrahn Depo., Tr. p. 31, 1.3-8). This 
process led to he enactment of Ordinance 1005 and when it was declared void, to its t 
restated versio , Ordinance 1034. 
i 
The ~ e c b d  is replete with references to the fact that what are being preserved by 
I 
are historic buildings in downtown Ketchum. "The thrust of the 
I 
Commission's decommendation was to allow a historic building property owner to sell 
their developm nt rights as an incentive for preserving their historic building." (Cady 
Depu., Exhibit i, part 1, Complete Certified Copy of Administrative Record for Case No. 
! 
CV 07-250, at ab for Council Workshop, November 15,2006, Memorandum from Beth li 
Robrahn, Senio Planner to Mayor and City Council, dated November 15, 2006). "It is 
the Planning a& Zoning Commission's recommendation to prioritize the preservation of 
historic buildin@i." (Cady Depo., Exhibit 1, part 1, at Tab for Council Meeting, January 
16, 2007, Staff eport, I. Background, Paragraph 3). 
Previou 1 ly, 260 First has argued that the ordinance protects open space. Yet, 
neither open space, wildlife, or critical areas were intended to be protected under 
Ordinance 103 . (Robrahn Depo., Tr. p. 33,l. 6 - p. 37,1, 15). In fact, just the opposite 4 
is true. Vac t lots are specifically prohibited from transferring development rights. "t 
Ordinance 103 , Section 2.1.j. If open space was truly the goal, surely owners of vacant 4 
lots would be e couraged to keep them vacant. Also, by permitting a Sending Site to sell 
more than the development rights it could normally develop, open space in 
downtown Ket hum is actually reduced by the Ordinance. 
Anothej argument made previously was that the ordinance preserves the small 
i 
"scale" of builbings in downtown Ketchum, and that qualifies as open space, but that 
i 
argument is als specious. Under Ordinance 1034, a four-story, 50-foot building may be 
built right nex to a one story historic building, thereby negating any preservation of r 
i 
"scale." Also, rather than a Sending Site simply transferring its normal development 
rights to a Re 4 eiving Site, it can transfer two times that mount, thereby inereaskg 
density and hei t compared ta the number of square feet presewed at a Sending Site. 
The actual efiedt of the ordinance increases the overall scale of buildings in Ketchum and 
I 
t granted the authority under Section 67-65 15A to protect 
inance was not enacted to and does not protect open space, 
wildlife or crit cal areas. Thus, Ordinance 1034 exceeds the authority granted under i 
Act applies to the preservation of historic 
not comply with the Act. 
The Cit 's reliance on the Historic Presewation Act to justify Ordinance 1034 I 
fails also since e Ordinance does not comply with the requirements set forth in the Act. r 
Idaho 7) de $ 67-4619 of the Historic Preservation Act is the only section of the 
Act that autho zes the transfer of development rights. That Section is entitled "Transfer d 
of Developmen Rights." Section 67-4619 reads: t 
Any c unty or city governing body may establish procedures 
authori ing owners of designated historic properties to transfer 
develo ment rights in such amounts and subject to such conditions as the 
governi g body shall determine. For the purposes of this section, 
"develo 1 ment rights" are the rights granted under applicable local law 
respecting the permissible bulk and size of improvements erected thereon. 
1 
(Emphasis added). 
Idaho dode 8 67-4614 of the Act is entitled "Designation as Historic Property." 
Section 67-461 expressly authorizes a city to "adopt an ordinance designating one or b 
more historic p'operties" but also mandates that "[iln order for any historic property to be T 
designated in e ordinance, it must in addition meet the criteria established for inclusion 7 
of the propert in the national register of historic places." Section 67-4614 reads as 4 
follows: I 
I 
veming body of any county or city may adopt an ordinance 
ne (1) or more historic properties on the following criteria: 
itectural, archeological and cultural significance; suitability 
n or restoration; educational value; cost of acquisition, 
enance, operation or repair; possibilities for adaptive or 
the property; appraised value; and the administrative and 
ility of any person or organization willing to underwrite 
such costs. In order for any historic property to be 
ordinance, it must in addition meet the criteria 
clusion of the property in the national register of 
r each designated historic property, the ordinance shall 
ting period set forth in section 67-46 15, Idaho Code, be 
its demolition, material alteration, remodeling or 
ance shall also provide for a suitable sign or marker on 
y indicating that the property has been so designated; 
that nothing in this chapter shall authorize or be 
the designation, regulation, conditioning or restriction 
er means of any property or facility owned by the state 
The plar language of these statutes is unambiguous. The Idaho legislature has 
granted cities a thority for the transfer of development rights of properties that meet the I 
criteria for listi g in the National Register of Historic Places. n 
In this ase, the Ordinance does not satisfy statutory requirements for several F 
reasons. First, here is no independent Ordinance designating historic sites. t 
second4 even if the TDR Ordinance could be construed as an Ordinance 
I 
designating his oric sites, the Ordinance is still defective because most of the designating I 
sending sites d not meet the requirements for being included on the National Register of 1 
Historic Places There is no dispute that of the 22 designated Sending Sites in Ordinance i 
1034, only fo meet the criteria for inclusion of the property in the National Register of 9 
Historic ~1aces.I (Robrahn Depo., Tr. p. 38,l. 15 - p. 3 9 , l  19; p. 43,l. 44 - p. 44, l .  22). 
No other Sendi g Sites meet the criteria. (Id.) t 
City could designate these four sites as historic prope~ies and permit 
development rights associated with these properties, Section 67-4619 
does not autho ze the transfer of development rights of other than "designated historic i 
ric sites. Again, Section 67-4614 requires that the "ordinance shall also 
itable sign or marker on or near the property indicating that the property 
poperties. "' 
Finally, 
has previously suggested that Section 67-4612 could provide 
The District Court's interpretation is wrong because it does 
there is no provision in the Ordinance for signing or marking of 
not comply wi the basic rules of statutory construction. Here, Section 67-4619 is the 
specific statut in the Historic Preservation Act that authorizes the transfer of i' 
development ri ts. It authorizes such transfers for "designated historic properties." The P 
e "designated historic properties" can only be interpreted as intentional 
the title of Section 67-4614 is "Designation as Historic Property" and the 
6 The ability of th d City to designate these four sites again depends on whether the City adopted a valid 
Ordinance designahing the historic sites. In this case, there is no such Ordinance. 
I 
title of Section 
limits "designa:ionv 
67-4615 is "Procedure for designation." Section 67-4614 also expressly 
to those properties that meet the criteria for listing on the National 
Register of His oric Places. Given the rules of construction, the Court should not ignore 
of the term "&sipaten in Section 67-4619 authorizhg the transfer of 
for "desipated historic properties." 
~ur thedore ,  to interpret Section 67-4612 to authorize cities to permit the transfer 
I 
of developmen rights to any non-listed property, would elevate a vague arid general i 
statute over a ore limited specrfic one. Since the legislature has adopted a statute, r 
addresses the transfer of development rights with respect to designated 
that statute controls over Section 67-46 12. 
Section 67-4612 as a separate grant of authority to a city to 
development rights ordinance with respect to any non-listed property 
he plain and specific language of Sections 67-4619 and 67-4614, it 
them. The broad interpretation suggested by the District Court would 
e and render the entire Act meaningless as any city could, via Section 
er it desired in regard to historic properties. 
e legislative history for the Historic Preservation Act shows that Section 
intended to be a broad grant of authority to transfer development rights 
authority to do so under Section 67-4619. (Affidavit of Kathleen Rivers, 
tle for the Act as presented in House Bill 96, sets forth a separate clause 
individual statute in the Act in the order they appear in the Act. (Id.)  
ng to Section 67-4612 is called "Providing for special restrictions that 
y local ordinances." (Id.) The section referring to 67-4619 is called 
sfer of development right." (Id.) The two sections are distinguishable. 
Also, S ction 67-4612 as first drafted included the provision "[sluch ordinances, i 
speciaI conditidns and restrictions, may include appropriate and reas onable control of the 
I 
use or appear ce of adjacent or associated private property within the public view or "; 
language was deleted in the amendments but indicates that the type of 
by the legislature involved use and appearance of property rather 
than a further of authority to transfer development rights. 
the interpretation suggested earlier by the District Court, a more 
Section 67-4612, and one which not only abides by all of 
the rules of s tutory construction but is supported by the Iegislative history, is to t 
Ute as allowing cities to enact further restrictions on the use and 
storic properties that are similar to hut not in conflict with those 
trictions already enumerated in the Act. The Act restricts what can and 
properties within a historic district and conditions such modifications 
appropriateness." I.C. 5 67-4608. It also sets forth conditions on 
ch properties. I.C. 5 67-4609. 
restricts repairs and maintenance on properties in historic districts to 
involve a change in design, material, color or outer appearance, and 
s that do involve such changes on certification by the building 
e needed for safety reasons. Idaho Code $j 67-4611. The Act 
tions and conditions on designated historic properties. Idaho Code 
strain the rules of construction nor does it do violence to the other 
tion 67-4612 as allowing cities to impose other similar conditions 
difications to or demolition of historic properties. Such an 
consistent with the other provisions of the Act and not nullify 
1 
In short a reasonable reading of the Act is that it establishes two ways to protect i 
historic propert es: (1) by way of the creation of a historic district, Section 67-4607; or I 
individual designation, Section 6'7-4614. individually designated 
by the statute are limited to those eligible for listing on the National 
Register, are a1 o eligible for the transfer of development rights. I.G. $ 67-4619. Cities I 
conditions and reshictions on historic properties as long as they are 
outlined in the other provisions of the Act. 
1034, it authorizes the transfer of development rights for 
four of which meet the criteria for inclusion on the National 
In fact, Ordinance 1034 specifically authorizes sites that do 
eria for inclusion on the National Register of Historic Places to be able to 
rights.7 Ordinance 1034 also does not contain any of the mandatory 
e reasons, Ordinance 1034 exceeds the authority granted in Sections 67- 
14. Therefore, Ordinance 1034 is void. 
conditions and 
historic propert 
KGF IS NTITLED TO AN AWARD OF ATTORNEY'S FEES AND COSTS. 1 
restrictions required under Section 67-4616 that apply to designated 
es. 
7 1034, and contrary to statutory authority, even if a site does not meet the criteria for 
register, a designated site may transfer development rights as long as it is: 
Representative of traditional Ketchum residential and commercial architecture 
@re-Sun Valley Lodge, late nineteenth settlement era or post-Sun Valley Lodge, 
mid-century vacation home era) [or] 
11. Representative of traditional Ketchum residential and commercial scale, 
proportion andtor site orientation [or] 
Representative of Ketchum's community traditions and/or heritage, including 
but not limited to, mining, railroad, ranching, timber, farming, sheep herding or 
outdoor recreation; or 
Associated with significant events andtor people of the past, including but not 
limited to, being a residence or business of an early Ketchum family or resident 
(1880's to 1940's). 
ty ignores statutes and rules, and parties contest those actions, the 
entitled to attorney's fees and costs. See e.g., Fisher v. City of 
o 349, 356, 109 P.3d 1091, 1098 (2005). Where a city has no 
articular action, it acts without a reasonable basis in fact or law. Id. 
ho Horse Racing Commission, 117 Idaho 949, 954, 793 P.2d 181, 
's actions are based upon a reasonable, but erroneous interpretation 
e, then attorney fees should not be awarded, but where a city acts 
acting without a reasonable basis in fact or law. Ralph Naylor 
unty, 144 Idaho 806,172 P.3d 1081 (2007). 
r all the reasons cited above, in adopting Ordinance 1034, 
g aware of the problems with its authority to enact the ordinance, 
bly and without a reasonable basis in fact and law. Furthermore, 
34 to protect historic sites, the City also acted without authority 
dingly, KGF is entitled to attorney's fees and costs under I.C. $ 
VI, CONCLUSION 
e at all about the facts. All that exists is a question of law for 
The question of law is whether the adoption by the City of 
034 is authorized by Section 67-651514 or 67-4601 et. seq. 
historic sites is not within the authority granted in I.C. 67- 
Ordinance 1034 does not comply with the mandatory provisions of I.C. 
KGF should be granted judgment on its Complaint for Declaratory 
Judgment as a atter of law. Also, the Court should award KGF its attorney fees and '. 
costs incurred d these actions. 
1 
DATE9 this & day of December, 2008. 
H M  L Z  & HMMMERE,  P.L.L.G. 
I GERTmCATE OF SERVICE 
correct copy of he following documents, under the method indicated below: I 
f hereby 
BUXTON & T U R E ,  CWD. 
certify that on the day of December, 2008, I served a true and 
Ed Lawson 
Michael Pogue 
P.O. Box 3310 
VI- Iy depositing copies of the same in the United States Mail postage prepaid, 
- r t the post office at Hailey, Idaho. 
y hand delivering copies of the same to the ogce of the attomey(s) at his 
in Hailey, Idaho. 
to said attomey(s) at the telecopier number 
, and by then mailing copies of the same in the United 
at the post office at Hailey, Idaho. 
FRITZ X. HMMMEWE 
H A E M r n r n E  & WrnMrnWE,  P.L.L.C. 
400 South Main S t ,  Suite 102 
P.O. Box 1800 
Hailey, ID 83333 
tel: (208) 578-0520 
FAX: (208) 578-0564 
E-mail: fxh0,hnremlaw.cont 
ISB # 3862 
Attorneys for the Plaintiff 
IN THE DISTFUCT COURT OF THE FTFTH JUDICAL DISTRICT OF THE 
STATE OF UDAHO, IN AND FOR THE COUNTY OF BLAINE 
KGF DEVELOPMENT, LLC, ) Case No. CV-08-837 
) 
PetitionerlPIaio tiff, ) AFFIDAVIT OF BARRY J. LUBOVISKI 
VS. ) IN SUPPORT OF MOTION FOR 
) S U m A R Y  JUDGMENT 
CITY OF KETCHUM, a Municipal 1 
Corporation of the State of Idaho, 1 
STATE OF IDAHO, 1 
) ss. 
County of Blaine. 
BARRY J. LUBOVISKI, being sworn upon oath, deposes and states as follows: 
1. 1 am an attorney licensed to practice law in the state of Idaho. I make the 
averments contained herein of my own personal knowledge and would testify to the facts as 
presented herein if called upon to do so. 
2. A large portion of my practice concerns the representation of applicants (or 
concerned citizens) before planning and zoning commissions, city councils and boards of 
AFFIDAVIT OF BARRY J. LUBOVISICI IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT - 1 
county commssionen on development matters. I m also the attorney for the Friedman 
Memorial Airport Authority, and I have served as a Ketchm City C o m c i b  as well as a 
Blaine County Comissioner. In all of these capacities, I have had to review and camply 
w~th  the Local Land Use P I e n g  Act GLUPA), outlined under Idaho Code Sections 67- 
6501 thou& 67-6538. I am well aware of the requkements of the LLUPA. 
3 I represented the Plaintiff, KGF Development, LLC ("KGF), during late 
2006, 2007 and 2008 when the City of Ketchum Planning and Zoning Commission and the 
Ketchum City Council held hearings on both versions of its TDR Ordinances, Ordinance 
1005 and 1 034. 
4. Currently, under Ordinance 1034, there is an application pending by 260 
First LLG ("260 First"), for Lots 5, 6 and 7, Block 38, Ketchum Townsite, for a four- 
story building. The application is filed under Ordinance 1034. The building is directly 
adjacent to the building currently owned by KGF Development. The applicant proposes 
to purchase development rights from a Sending Site under the Ordinance. Without the 
TDR Ordinance, 260 First would not be entitled to build a four-story building. 
5. Prior to the adoption of the TDR Ordinances, I am not aware of any four- 
story building ever being approved or built in Ketchum. 
6. Building the four-story building directly adjacent to the building currently 
owned by KGF Development would cause great or irreparable injury to KGF. 
FURTHER YOUR AFFIANT SAYETH NOT. 
DATED this If & day of December, 2008. 
AWLDAVIT OF BARRY J. LUBOVISKI IN SUPPORT 
OF MOTION FOR SUMMARY SUDGMEhT - 2 
AFFQlAVIT OF BARRY J. LUBOTtlSKl IN SUPPORT 
OF MOTION FOR SUMMARY JUDGMENT - 3 
GERTPFIGATE OF SERVICE 
I hereby certify that on the day of December, 2008, I served a true and 
correct copy of the following documents, under the method indicated below: 
Stephanie J. Bonney 
MOORE SMITH BUXTQN & TURKE, CHTD. 
950 W. Bannock St., Suite 520 
Boise, ID 83702 
Ed Lawson 
Michael Pogue 
LAWSQN & LASKI, P.L.L.G. 
P.O. Box 33 10 
Ketchum, ID 83340 
X By depositing copies of the same in the United States Mail, postage prepaid, 
at the post office at Hailey, Idaho. 
By hand delivering copies of the same to the office of the attornefis) at his 
offices in Hailey, Idaho. 
- By telecopying copies of same to said aaomefis) at the telecopier number 
, and by then mailing copies of the same in the United 
States Mail, postage prepaid, at the post office at Hailey, Idaho. 
AFFIDAVIT OF BARRY J. LUBOVISKI IP: SUPPORT 
OF MOTION FOR SlJMMARY JUDGMENT - 4 
DEG. 29 ,  2008 ? : 2 2 P N i  MOQRE SMITH BUXTOR! 
&g&z3 
tsfgi 
Stephanie J. Bomey, ISB No. 6037 
Swan E. Bmtoq IS33 No. 4041 
MOORE S m  B ~ T O N  & TURCXE, CHTD. 
950 W. Bmock St., Suite 520 
Boisq XD 83702 
TeZ: 208133 111 800 
Fax: 208133 If1202 
A~orneys fur the City ofletchum 




1 Case No. CV-08-837 
CITY OF K E T C m ,  a municipal 
) 
) BRJEF IN OPPOSXTION TO 
corporation of the State of idaho; 1 NOTYON FOR S-Y 
) mGmm 
a Defendant, 1 
1 
260 FIRST, LLC, an Idaho Limit4 1 
Liability Coanpazlly, 1 
1 
Intervenor. ) 1 
1 
COMES NOW the City of Ketchum, an Idaho municipal corporation ~Ketchm" or 
"City"), by and through its counsel of record, Stephanie I. Bonney of Moore, Smith, Bwrton 6t 
Tunke, Ckmtered, and hereby submits this Brief in Opposition to Plaintiff's Motion for 
S m  Judgment pu r swt  to I.R.C.P. 56(c). 
The present action is essentially the Plaintiffs attempt to reargue and overturn this 
m m ' S  WtaffBQ- XQ P-'S-MOTION FOR SUMMARY JUDGMENT - 1 
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Co.cnt9s earlier &g in the "adm GrmW and DmHnp, Whom for S Judpcnt" in 
the consoli&kd cases of CV-2007-250 and GV-2008-167, issued on May 5,2008. In that May 
5' rdb.g, this Court determined that Ordinance #1005, an ordinance the City of Ketchurn 
adopted retlahg to the of developmmt ribts, ~ 8 s  in exmss of tfir: City's p t  of
a ~ o x i t y  from fhe Idaho Legislahue, 
As the Court detemhed that the notice: fox the adoptlon of Ordbmee #I005 was 
d&ctive, Ketchum re-adopted Ordinance #I005 as e #1034.' As it did in the previous 
cases, in its Motion for S- Judgment in this case, KGF once again challenges the City's 
authority to adopt an ordinance allowing the &&a of development rights and ultimately, the 
City" authority to use TDRs to readate building height. 
X. LEGISLAW HISTORY OF ORDINANCE #I034 
In 2005, the City of Ketchm determined that potentid retail and hotel space in the 
Commhty Core District was being p-mtty lost to single fmi ly  h e s  and pwely 
residential projects, e-blished businessw were closieg on a regular basis, the load economy 
was flat, tourism and skier days had plateaued, historic landmds were being demolished and 
most of Ketchtam's workforce utas commuting from far away. City leaders believed that 
Ketchum was losing its identity as a c o m ~ t y .  
Accordingly, Ketchum passed an emergency moratorium in its Commmiq Core District 
and started a cornrnxanity-based effort to restructure that district to r eMize  the city. See 
Afidavit of Elizabeth Robrahn, 1 4, attached and incorporated as Exhibit A? Ketchurn's first 
Ordinance #I034 was almost identical to Ordinance #loo$. The City and KGF both agree that the minor 
discrepmies between the two ordinances are unrelated ro KGF's ddlenge. See KGF's Brief in Support of its 
Motion for S v  Judgment, Pg. 8, Paragraph 18. 
Robrafm's affidavit was originally filed in Case CV 07-250. It is alfo incorporated as Bxhiiit 1 tc Robrabn's 9-29- 
08 deposition. The original attachments to Robrahn's affidavit are not included in this Exhibit A. 
UZ:I=E&UZUZ''S.B= IN QEPQSnQN TQ ELBZNTm?S MOTION FOR SUMMLARY JUDGMENT - 2 
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Tom Hudson of the Torn Hudson 
Company, to mgage the corn&$ to develop a master pfm. See A f l h i t  olf BZkabeth 
Robrahn, 1 6. In the course of over three dozen public meetings, public bearings, design 
ch-dire&s, -sing sWes,  economic asdyses and &scussion sessions, the c o m d v  and Tom 
Hudson developed the K a c h m  D o m t o w  Master Plan Prmework in Jmmry, 2006, (the 
"Frmewrlr'"), followed by Ketchu D o m i o m  Naster Plan. in July, 2006 (the 'Waster 
P f m3. See Afldavit of -Elizabeth Robrahn, 77, 78, 79. 
The Frmewok and Master PIen inaugurated sweeping changes. Gtchum replaced its 
entire C o m M q  Core Zoning re&atiom with a fom-based zoning code, formed a community 
development corporation, created an uxban renewal. agency, purchased land for affordable 
worHorce housing projects and p&g lots, created ordinances for inclusionary zoning, 
designed the Fourth Street Heritage Corridor, built the fixst two blocks of this substantial 
streetscape hpmuement and adopted ordinances encouraging the development of new hotels. 
More importmtly, both the Framework and the Master Plan call for the creation of an ordinance 
allowing for the Transfer of Developmeat Rights ( ' ~ I C s " )  as a critical component in the 
revitalization of Ketchurn. See Afidavit of Elizabeth Robrahn, 10. 
In August, 2005, Claudia WatSwoafi, M.A, of Walswoah and Associates, Cultural 
Resource Consultants, prepared an "Archeological and Historic Survey Report" surveying all 
stmctures with historic, architectural, nnheological or c u X M  significance located in the City of 
Ketchurn (the "Historic Survey''). See Afidmit of Biz~beth Robrahn. 1 I I .  In preparing the 
&st draft of a TZ)R ordinance, Ketchurn Senior Planner Elizabeth Robrahn reviewed the Historic 
Survey with the Ketchum Historic Preservation Commission. On the basis of that review, the 
Historic Preservation Commission recommended criteria for TDR sending sites and identified 
KETCMTM'S 'BRIEF IN OPPQSXFXON TO P W m ' S  MOTXON FOR S W Y  JUDGMEhT - 3 
DEC, 29. 2008 ? : 28PM MOORE SMiTH BUXTON 
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the propdes  that it ed to  me by desi 
evaluhg sites, the C o d s s i o n  and the City reviewed factors inc1ud.m the Morical, 
a r c b i t e d ,  edum~ond, and c d W  si@ecance of the sites, See AjSTidmtit of Elizabeth 
Follo*g the course set by the c o m ~ v  in the Framework, the Masts Plan, and the! 
Historic Survey, in the summer of 2006, Ketchum's P l e g  and Zoning Department began thc: 
long process of creating an ordinance that would employ 'ITIRs for historic preservation The 
goal of the ordinance was to give developers and property omen a v o l ~  incentive to 
preserve Ketchum's historic buildings by accomodating the fimcistl a d  mark& realities of 
such preservation. This i.a turn would bolster the de~linhg sense of c o m ~ q  and place, 
maintain a sense of human scale and proportion, encourage new dw~lopment of commercial 
space on the ground floor and encourage the development of affordable housing on middle 
floors. The program only works if developers participate and developers will participate only if 
they can make a profit. That profit comes from orre additional floor of building height. 
The basic fixmework of Ketchum's TDR program is as follows: the omer of a 
desipated historic b~lding, a "sendu?g site", agrees to maintain that building in its present state 
in perpetuity. Ta exchange, that owner can sell the additional square footage which could be built 
if the pxoperty wewe redeveloped. On the other side of the transaction, the owner of a designated 
- - - - - - -  - - - - - --- 
receiving site purchases enough square footage to build a limited fourth floor; however, ground 
floor retail space and affordable work force housing uni,ts are required. The historic building is 
preserved, new retail space is created, additional aordable housing units are b d t  and the 
developer makes a profit. 
KGF is chdllenging the City's authority to adopt an ordinance allowing the transfer of 
] K E T ~ ' S O ~ f h '  QIFPQSlXXQK ZY),XliW?S.MQnOPJ FOR SUNMARY JUDGMENT - 4 
development d&& and ly, the City's a u & o ~ v  to maa te  bd&g hei&t throu& the 
use of TDlRs. 
III. LECSALSTN 
S m q  j u d p m t  may only be g a t e d  when %e plmdings, hpo~tions,  and 
admissions on file, together with the affidavits, if my, show that thme is no p u h e  issue as to 
any m a W  fa.& and Wt the m o e g  party is enrified to a judganent ss a matter of law." 1.RC.P. 
56(c); BuRm V .  Hamet, f 3 1 Idaho 498,506,950 P,2d 181, 183 (1998); citing Friel u, Boise Cie  
126 Idaho 484, 485, 887 P.2d 29, 30 (1994). The initial burden of 
establishing the absence of an. issue of mat.erial fact is on the moving party, 7'horxuson v. Idaho 
Tns. Amncv, Inc., 126 Idaho 527, 53 1, 887 P.2d 1034, 1 03 8 (1 994). Disputed fbcts are l i b d l y  
construed in favor of the non-moving party, and the Court makes d l  reasonable hfierences in 
hvox of the non-moving party. McCoy v. Lvons, 120 Idaho 765,769,820 P2d. 360,364 (1991), 
rv. ARC;- 
Idaho cities have the authority to create TDR promams to m a  planning gods and 
preserre historic properties under ~xistine statutes, LLUPA and the ~ m d  police powers 
panted in the Idaho Constitution, 
Although the details of given system may di&r as to the particdars, a system of 
transferable development rights generally restricts the amount of development which may be 
canied out on a particular parcel of land, but allows the landowner to transfer the unused 
poteatid development capacity to another pared of land for more intense development than 
would have been possible without such a transfer. Anderson's American Law of Zoniny (4" ed.), 
6 34:13.. Thus, there is nothing unique or special about the transfer of development rights. It's 
merely a tool in which the local government allows more intense develapment in one area in 
KETCKUM'S BRIEF XN OPPOSITION TO PLAINTRFS MOTION FOR SUIQBLXRY JUDGMENT - 5 
~ L V .  ~l~ L V V V  J I  J V i  I l l  IVIWW I I  I i l l l i .  i l i V V l t  i UlY i ~ ~ , J V Y 7  1 ,  f 
e x c h g e  for less developmat in mother area, The a ~ o ~ ~  to allow the a m f a  of 
developmat d&@ is d e ~ ~ e d  difedy fkom the govement" aauthority to regulate land use, 
La its Cornpl&t for Declmatory Relief, P l h ~ f f  argues that Ketchm lach the authoriv 
to enact the TDR el Specifidy, the Pl&tiPs lawsuit appears to focus on K&hmis 
g mGtures by regulating height through the TDR Or*=. Pl&W 
built a 3 8 foot buiibg and was mder the mistaken impression that "no building couid be built in 
the htwx that would obstruct [it4 views." "davit of Kevin G. Fortul, f3, 74. In fad, even 
without the TDR O r w e ,  a conditional use petmit for planned d t  developments could be 
granted to allow greatex building heights than 38 feet Afldavit ofM& Hoemmerle, Bhibif 1, 
City's Response to Request for Admission No, 5. 
F e a ,  the City of Kebhum. can clearly change the height regulations pursuant to I.C. 
$67-65 1 1 to allow a buildmg of essentially any height next to the Plaintiff's building. Regardless 
of the City's method of regtilation, Plaintiff just does not have a legal xight to control the height 
of future adjacent buildings. Instead, Plaintiff argues that the City cannot preserve structures 
through its TDR Ordinance, aad thus allow for increased building heights. It argues that the only 
type of T?DR ordinan~es that can be adopted must be adopted within very strict confines pummt 
to a limited interpretation of $67-6515A or (567-6419. 
Th is  argument must fail unless Pl&ntifT can demonstrate that the City's TDR O r ~ o c :  
is either in direct conflict with the general laws of the state or that the TDR Ordinance is batred 
under the doctrine of implied preemption on the basis that the State has entirely "occupied" the 
field of TDRs. "The concept of 'conflict' broadens when pat in the context of a detamhation of 
state preemption over a field of regulation. Of course, dired conflict (expressly a l l o a g  what 
the state disallows, and vice versa) is 'conflict' in any sense. State v. Mussex, 67 Idaho 2 14, 176 
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P.2d 199 (1946). Additionally, a 'confiict' b ~ c e n  state and iacal reflatian may be implied 
[under the doctrine of p r e w o n ]  ," 112 
Idaho 687,689,735 P.2d 998,1000 (1987). In (be case at hand, there is no evidence of any such 
direct codict and the few state statutes that ~ d h s s  TI;)Rs do not even approach the s t M  
necessary for a k b g  of pfeempfion. 
Ketchurn, Like all cities and counties in Idaho, has two sowces of authority empowerkg it 
to enact zoning laws, The first source is the Idaho Codtutioa., Article XI, Section 2: 
LOCAL POLICE REGUMnONS AUTHO . Any county or incorporated 
city or tom may make and enforce, within its W t s ,  all such local police, sanitaqy 
and otha n@ations as are not in conflict with its charter or with the general 
laws. 
The Idaho Supreme Court has interpreted this Ganstitutiod provision as a sourct! of 
authority empowering cities to enact zoning regulations. b m & t  v, City of Coeur d'Alene, 
104 Idaho 615, 661 P,2d 1214 (1983); citing Dawson Entemrises, hc. v. Blaine Counq, 98 
ldaho 506, 511, 567 P.2d 1257, 1262 (1977); Cole-Collister Fire Protection Dist. v. Citv of 
Boise, 93 Idaho 55 8,562,468 P.2d 290,294 (1 970). Thus, the Idaho Constitution grants plenasy 
police pow= to counties and cities so long as their enactments "are not in conflict with [the city 
or county's] charter or the: general laws. See City of Idaho FaIls v. &himeit, 63 Idaho 90,93, 
117 P.2d 461,464 (1941) (It should be remembered that the adoption of zoning ordinances, and 
the regulation of construction of building in various zones or distriots, is the exercise of the 
police power of the municipality and is purely governmentar")(emphasis in original). 3 3 e  police 
p o w  includes the power to zone. Wasbin~zton ex rel. Seattle Title Trust Co. v. Roberge, 278 
U.S. 116,49 S.Ct. 50 (1928). 
The second source of autho&y to enact zoning regulations is the Local Land Use 
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PI Act YLLDA")), which ~ d y  mqGres Tdho's cities and cowries to zone. See 
. F d e r ,  ~u its z o h g  d i s ~ a ,  Idaho's cities and c o u ~ e s  ""shall where 
appmpfiate, estabbh -dads to regulate and restrict the height, nmber of stories . . ." See X,C. 
Like the Idaho Cor tdaon ,  UWA cites the exercise of police powers as its purpose h 
I.C. 1 67-6502: 
PURPOSE. The purpose of this ac;t shall be to promote the  heal^ safety, and 
genmd welfae of the people of the state of Id& as follows: 
(a) To protect property rights while making accomoda~ons for oiher 
necessary types of development such as low-cost housirlg and mobile home parks. 
fa) To emure that adequate public facilities and sewices are provided to the 
people at reasonable cost. 
(c) To ensure that the economy of the state and localities i s  protected. 
(d) To emure that the important envirommtal features of the state and 
locaiities are protected. 
(e) To encourage the protection of p h ~ e  agricultural, forestxy, and mining 
larids for production of food, film, and minerals. 
(f) To encourage urban and urban-type development within incorporated cities. 
(8) To avoid mdGe concentration of population and overcrowding of larid, 
(h) 1Cb emure that the development on land is cornmmurate with the physical 
chm~tctdstics of the land. 
(i) To protect life and property in areas subject to natural h a z e  and disasters. 
(j) To protect fish, wildlife, and remation resources. 
(k) To avoid undue water and air pollution. 
(I) To allow local school districts to participate in the c o m m i t y  planning and 
development process so as to address public school needs and impacts on an 
ongoing basis. 
Tbe Idaho Supreme Court has aoknowledged that this grant of authority is broad ''[iln 
enacting &LUPA], the. legislature obviously intended to give local governing boards, such as the 
Kookmi County Commissioners, h a d  powers in the area of planning and zoning. Worlq 
Kiglma~ Dist. v. Kookmi Countv, 304 Idaho 833,835,663 P2d 1135,1137 (Ct. App.1983). In 
fact, this grant of authority is so broad that there does not appear to be a single case where the 
Idaho Supreme Court overturned a zoning ordinance 'because the ordinance exceeded the p t  of 
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a .  The Court has f o d  ordinmas to be: illegal or unconstitutionaf based upon 
procedmd deficiencies, being in conflict with the g m e d  laws or baing b m d  by tfie doctrine of 
implied p~eemptiorz, but not simply for exceeding the 
In. other words, as long as an ordinance is based on. a valid exercise of police ppowers, the 
ody reshction on a city's pourer to zone is h t  the zoning ordinanc;es follow required procedm 
and not, "be in conflict with [the Fify's] charts or with the g m d  laws." Idaho Const, Art. XI& 
Sec.2. Plaintiff has not asserted that the TDR Ordinmce is in. coaflict with the dharter or g m d  
laws of the state. Rather, Pl&nMhas asserted only an implied conflict that can be prohibited 
only under the doctrine of preemption if Plaintiff can demon&ate that I.C. 5 67-65 15A and I.C. $ 
67-4601 et seq. so filly "occupy the field" of ?T)Rs for historic preservation as to exclude 
Ketchum's TDR Ordinance. 
The doctrine of vreemption does not awlv because the Idaho Leaislature has 
given no indication that it intended to fully "occuu~ the field" of TDRs for 
historic  reservation. 
Neither LLWA nor I.C. $ 67-4601 et seq. "Preservation of Historic Sites" indicate any 
intent on the part of the state legislature to so Mly occupy the field of TRh for histoxic 
preservation as to prohibit Ketchum fiorn enacting the TDR Ordinance. The Idaho Supreme 
Court has established the doctrine of implied preemption as follows: 
Where it can be i n f e d  fiom a state statute that the state has intended to M y  
occupy or preempt a particular area, to the exclusion of pocal governmental 
entities], a pocall[ orciimnce in that area d l  be held to be in conflict with the state 
law, even if the state law does not so specifically state. [Caesar v. State, 101 Idaho 
158, 161, 610 P,2d 517, 520 (1980)], See also, United T a v m  Owners of 
Pbiladel~hia v. School District of P~ladel~ua ,  441 Pa. 274, 272 A.2d 868 (Pa. 
1971); Bovle v. Cambell, 450 S.W.2d 265 (Ky. 1970); In re Hubbard, 62 Cal2d 
119,396 P,2d 809 (Cal. 1964). 
The doctrine of implied preemption typically applies in instances where, despite 
the lack of specific language preemptmg taplation by local governmental entities, 
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er W it must be a s m e d  
ed to occupy the entire field of repl&on. 
ovemmtal entity] carmot act in an which is so comp1e;ley 
covered by genmd law as to indicate that it is a matter of state conca.' Cwsax, 
103. Idaho at 161,610 P.2d at 520, 
Envir(osa;Ee Services of Idaho, hc. v. Owhee County, 112 Idaho 687, 689, 735 
P.2d 998, 1000 (1987); cpmting Caesar v. State, 101 Idaho 158, 161, 610 P.2d 
517,520 (1980). 
In E n ~ s a f e ,  Owyhee County aQempted to regulate hazardous waste facilities by way of 
county ordinance even though a comprehensive state-level xegulatory scheme was already in 
effect. In striking down the local o r b c e  on the basis of implied pxemption, the Court 
considered the language of state statutes, the comprehensiveness of the state regulatory scheme 
created by those statutes and the unique nature of hazardous waste as needing exclusively state- 
level control. The significant statutory language reads as follows: 
m e  legislafxre intends that the State of Idaho enact aad carry out a hazardous 
waste program that will enable the state to assum; primacy over hazardous waste 
cone01 h m  tfre fedad government ....' $C 4 39-44041. 
I.C. 5 39-4405 M a  provides that the Board of Health and Welfare 
'adopt such rules and regulations as are necessary and feasible for the 
mmqmmt of post generation hm&in& collec;tion, transportation, treatment, 
storage and disposal of hazardous wastes within the state.' 
Importantly, LC. Lj 394419 reads: 
The dbctot [of the Idaho Departtnent of Health and W e k ]  shall have 
the power and the duty to encourage cooperative activities between the 
department and other states for the improved management of hazardous wastes, 
and so far as is practical, to provide for uniform state regulations and for interstate 
agreements relating to hazardous waste management. " 
Ail of the above-cited code sections evirce a stxong legisldve intent that 
regulation of the field of hazardous waste disposal be regulated by means of one, 
uniform statewide scheme enabling this state to enter into meaningf' interstate 
agreements, 
Id. at 100 1 (emphasis in original decision but not in original statute). 
I.C. 674601 does contanplate a "comprehensive program of historic presexvation"; 
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~ O W ~ V W ,  such p q p m  shall be %d en at all levels of fhe g o v m a t  of &s state and its 
politic$ subdivisions . . . ." Far from excluding municipatitzes by implication, this statute 
spedfically indudes them. LLUPA's mandate is even more spccifo. '%vq city and county 
shd exercise the powers conferred by this chapter." See I.C. 6 67-6503. This inolusive 
exists because both statutes require that the r e w h t o ~  scheme be created at the local 
level. See I.C. F 67-65 15A and 1.C. F 67-4619. 
Moreover, these two statutes create only broad parameters and minimal restrictions to 
which a local government must comply if rhat local govwment exercises the grant of authority 
conthined in these two sections, Unlike these broad parmetas and mhimal restrictions set forth 
in the two statutes, in Envirosaie, the Court found that the regulatory scheme was so 
comprehensive as to leave no room for local regulation of the same subject matter. 
v h e  state regulations constitute] a comprehmive statutory scheme of the kind 
which implicitly evidences legislative intent to preempt the field. The mardous 
Waste Management A q  LC. $8 39-4401 - 44321 provides for regulation, trip 
permits and a manifest system for those who transport hazardous waste 0.C. §§ 
67-2929-30 and LC. 5 39-4410); it further regulates a penoit system for hazardous 
waste facilities (I.C. 8 39-4409) and provides recording and reporting 
requirements for generators and facilities (I.C. 6 39-441 1, 39-4429); fee systems 
and dedicated b d s  for emergency responses, and modtoring (I.C. $8 39-4417, 
4410 and 39-4427) are also provided. There me also code seotions dealing with 
c i k n  suits (I.C. $ 39-44161, local g o v ~ e n t a l  notioc 0.C. $ 39-4418), 
interstate cooperation (I.C. fi 39-44191, employment security (I.C. 5 39-4420), as 
well as broad enforcement provisions (I.C. 3 9-441 3). 
The HWMA speaks for itself. This state's legislature has acted in an all- 
encompassing fashion towards regulating the field of hazardous waste disposal. 
No such all encompassing and comprehensive regulatory scheme exists with respect to 
TDb.  LLUPA contains only a dngle passage addressing TDRs - LC. § 67-651 5A. That statute 
delegates the creation of the re,datory scheme to the local government and states only that the 
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may create b e l o p m a t  rigifts md authorize l d o m s  to 
subject to such, "con&~ons as the g o v m g  body shall dt=teene to fhe goals of the city 
or cowq  to presewe open spacie, protect wildlife habitat and critical ~ R S ,  and edxmce and 
m & t a  the m d  chmctm of land with c o n ~ p i t y  to Wmlkd  lands suitable for long-mge 
farming and mching operations. . . ." See 1.C. 6 67-65 15A( 1 )la). 
I.C. fj 67-6515A is perhaps more s i e e m t  for what it does not state. It does not state 
that ~~ shall be used ody for a g r i c d d  pmmation purposes and for no others. The 
passage does set forth, several requirements and restrictions. For instance, the program must be 
voluntary, a market analysis must be performed prior to designating sending and receiving areas 
and acquisition of TDRs may not be made a condition of approval; however, these requirements 
are far &om a comprehmive regulatory scheme. Especidy when viewed wits1 the broad p t  
of power to regulate land use invested by the Idaho Constitution and the other provisions of  
LLUPA 
Contrary to the daims of the Plaintiff, the legislative history for $67-6515A does not 
make it clear that the statute v v a ~  inteaded to only allow TL)Rs to apply to open space and 
agricultural lands. Ln, fa& both the House Statement of Purpose and the Minutes of March 1, 
1999, refer to a program 90 protect si@cant land resources while compensating the property 
omex," A..davit of Kathleen Rivers, fihibit 1. Further, even if 567-6515A only applies to 
agricultural lands and open space, there is nothhg in the legislative history that even suggests the 
Legislature intended to preempt the field of TDRs. Rather, several of the representatives refer to 
the statute merely as a "oluntary tool," ABdavit of Ezthloen Rivers, Exhibit I ,  Minutes of 
March 15, 1999. Such a voluntary tool coexists along with other such tools provided and 
authorized in the Idaho Constitution and LLUPA. 
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In s d a  hhion, 1.C. 9 67-4601 et seq, discusses TDRs in only a single section - I.C. 
674619. Like LLWA, LC. $ 67-4619 leaves the entire regulatory scheme, "subject to such 
conditiorrs as the [local g o v m m t ]  shall det&e.'Yt is h p o a t  to note b t  I.C. 5 67-4614 
applies only to properties which meet the criteria esbblished for inclusion in. .the mtioml re 
o f  hislo~c pkes.  Accor&dy, 1,C. $67-4601 et seg. wtablishes a comphensi-vt program that 
provides both for the preservation of properties eligible: inclusion in the d o n d  register and for 
the preservation of other historic properties that can be regulated pwuant to LC. 8 67-4612 and 
I.C. 67-4613. 
Similar to I.C. j 67-6515A, there is nothing in the legislative history of Title 67, Chapter 
46 that even hints at an intent to occupy the TDR field. In fad, the Plain=& not provided my 
evidence: of the substance of any discussions concerning the bill. The House Statement of 
Purpose for the Preservation of Historic Sites merely references "consmving historic properties 
for the education, pleasure, and enrichment of the citjzexls of h State." @?davit ofKathleen 
Rivers, Exhibit 2, HS2128 Statement of Purpose. LC. 1 674602 defines historic p r o m e s  in a 
way that clearly encompasses much more than just sites eligible for designation on the national 
register of historic places. Consequently, the Plaintiff is unable to provide any evidencz in the 
legislative history that the legislature intended to limit the land use regulatory powers granted 
through the Idaho Constitution and LLUPA with the Historic Preservation Act, 
Moreover, the plain language of 1,C. fi 67-4612 explicitly rejects any claim of implied 
preemption by specifically preserving the city's power or authority to regulate by planning or 
zoning laws and local laws and regulation, and empowering the city to provide by ordinances, 
special conditions or restrictions for the preservation of historic properties. If $ 67-4614 is 
interpreted as limiting the City's ability to protect historic properties to only those eligible for the 
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m ~ o d  register of historic places, I.C. 5 67-4612, 1°C. $ 67-4623, and LC. fi 674602 are 
rendered m&ely supduom. Rather, a reasomble btqretrt ion of all of the statutes in Title 67, 
Chapter 46 p ~ d e s  fm the comprehmive program refemd to LC. $ 67-4601, which includes 
multiple classes of p r o p d m  and a broad grant of aufhority to the City to protect historic 
properties. 
In Caesar, a prior decision on which the Court relied heady in decidmg Envirosafie, the 
p l M  was injured while e&bg Bronco Stadium after w a & h g  a football game. Caesar v, 
101 Idaho 158,610 P.2d 517 (1980). Allegiag neghgence per se on the grounds h i t  the 
stadium failed to meet the m w n n  requirements of the City of Boise's building code, the 
plaintiff sued the stat8 of Idaho as the owner of the stadim. The Court held that the state is not 
subject to the city's building code because the applicable state statutes taken as a whole, 'bdicate 
that the area of stateom& buildings is completely covered by the g d  law and m y  not be 
subjected to an ordiwrance which is purely 1ot;al in nature." J& at 162. 
The Caesar Court found it sidficatlt that fomer LC. 8 67-2304 mpwered the 
C o d s s i o m  of Public Worh to ensure the safe construction of public buildings sub~ect o the 
approval of the Pemmmt Building Fund Council. The Court fofownd the language of that statate 
to be even more compelling. "Since the puqose of Title 67, Chapter 23, as expressly stated in 
LC. 5 67-231 1 was 'to rmder dl public buildings now or hereafter owned or mainihined by the 
state of Idaho, or any official, department, board, commission or agency thereof reasonably fiee 
&om hazards to the general public, we deem that the legislature intended to allocate this police 
p o w  to the state in its concern for the safety of the general public." u. at 161. In contrast, fhe 
language in I.C. 8 67-6515A and LC, Ij 67-4601 et seq. does not even irnply Such exclusivity and 
there is no evidence of any such legislative intent in the case at hand. 
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Xn Caesar, k e  was a comprehensive reNatory scheme, ovmlapphg laws and 
ovalapping reguiatory agencies to the point of rdundancy and conflict. Homver, state and 
local laws may overlap so Iang as the state has not ''acted in the area in such a pervtsive manner 
that it itmust be assumed that k intended to occupy the en& iieid of regulatio~"' An example of 
such permissive overlapping may be found i~ Benew& County Cattleanen's Ass'n, hc ,  v. B o d  
of County Cotn'rs of Benewah County, 105 Idaho 209,668 P2d 85 (1983). fn B a e d  County 
Cattlemen's Assc., the p~~ argued that a county o b c e  prohibiting livestock from 
running at l q e  was preempted by Idaho's herd district statutes, LC. 8 25-2401 et seq. The Court 
disagreed holding that the, "'extension or amplification of tbat control by county o r d i i c e  is not 
prohibited in the absence of constitutional or statutory provisions clearly evidencing intent on a 
statewide basis to permit livestock to freely roam and graze regardless of the ownership or the 
character of lands."@. & 213. As demonstrated, a local government may firf3.1~ restrict an 
activity already restricted by the state so long as the state legislature hsis not indicated its intent to 
occupy the field. To the same degree, a local gov-ent m y  expand upon a broad grant of 
authority fiom the state as is the case of the City's TDR Ordinaa= and Benewah County's 
livestock ordinance, 
The City's TDR Ordinance does not attempt to restrict the use of TDRs in excess of the 
state restrictions. Rather, the 'IDR Ordinance attempts to create opportunities for land owners in 
an m a  of regulation addressed only in part by the state. Although the sending sites are neither 
agricultural in riahue nox eligible for the national histori.c registry, they are still historidly 
significant to the community. Moreover, historic preservation is only one goal of the TDR 
Ordinance. The TDR Ord'inanw also attempts to work in conjunction with other Ketchum 
Ordinances to stimulate the economy, preserve critical ground-floor retail space and create 
KETQAUM'S BRIEF IN OPPOSITIOh' TO PLAWTIEF'S MOTION FOR SUMMARY SUDGMEM: - 15 
, neither I,C, g 67-65 15A nor I.G. $ 67-4601 et seq, irnply any 
&tent on the part of Idaho" le&shme to so Mly r e d a k  the use of TDRs as to fully occupy the 
field to tht exclusion of the City's TDR Ordinmce. Instead, the only s b h t a  relating to T.DB 
have granted au&on@ to use 'I'D&, not R S ~ ~  it. 
V, ATTORNEY FEES. 
In civil judicial procsedings against a civ, the Court m y  award reasonable attorney fees 
to the pxevailing party only if the opposhg party acted Wihout a reasonable basis in k t  or law. 
I.C. 6 12-117. If the issue is one of h t  hpression, then a party did not act without a 
reasonable basis in f ~ t  or law. SEE Const.. L.L.C. v. Xdaho State University, 140 Idaho 8,14,89 
P.3d 848, 854 (ZOM), Kootmai. Medical Center v. Bomer County Com'rs, 141 Idaho 7, 105 
P.3d 667 (2004). 
The case at hand raises an issue of frrst impression. Whether or not I.C. 8 67-6515A or 
LC. § 67-4601 et seq, preempt the use of T D h  for historic preservation has never been 
addressed by the Zdaho Supreme Court. 
Attorney's fees are inappropriate if the City presented a Iegitimate question for &is Court 
to address. IHC Homitals. kc. v. Teton C O W ,  139 Idaho 188,191-92,75 P.3d 1 198,1201 -02 
(2003). "Here, a legitimate question was presented as to what constitutes an application or 
delayed application; therefore, we deny an award of fees to the County," Id. at 192. In the case 
at hand, the Parties ask whether Idaho's municipalities have the power to use TDRs preserve 
structures that, although not eligible for the national historic registry, axe valued by the local. 
community for their historic attxibutes. Because this case involves an issue of first impression 
and because the parties presat a legitimate question for the Court's determination, Retchurn 
acted with a reasonable foundation in fact and law aad attorney fees should not be awarded. 
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VI. CONCLUSION. 
Ketchm's authority to create an ordinance using TDRs for historic presmation is based 
on the broad grant of authority ~ontained in LLUPA and ths Idaho Constitution, Art. XI& Sec.2. 
Tbe TDR Ordinance is not in direct conflict with the g m d  laws of the state nor is there any 
implied codict based upon the doctrine of preemption Simply put, there is no indication that 
the Idaho Legislature intended to so fuUy "occupy the field" of TDRs as to exclude my ordinance 
employing TIIR's far purposes other than those addressed in LC. $ 67-65 15A or LC. 5 67-4601 
et seq. For these reasons, Ketch- asks this Court to deny Plaintiff's Motion for S u ~ m a x y  
Judgslwt. 
DATED this 29' day of Decembex, 2008. 
that a true and coma copy of the foregoing DEFENDAM. 
PJ OPPOSlTlON TO PLAn\;rT/I;I;'% MOTION FOR SUMMARY 
9' day of December, 2008 served upon thc following individuals and in 
the conesgonhg mama:  
Michael Pome 
Lawson & Laski, PLLC 
P.0. Box 33 10 
K&chm, IR 83340 
Fritz X. b m e r l e  
Haemale  & b ~ e r l e ,  PLLC 
P.O. Box 1800 
Elailcy, ID 83333 
Method: Facsimile 208-578-0564 
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Post CXfict &x 23 1 5 
F a g  (2052) 726-7845 
bwa d&o.aa 
STATE OF IIM.EO nV AND FClR Tm CC%UNR' OF BLAJNZ 
m M T  OFE W E m R O m  
m SUPPORT OF CLTY 09 m - 8  . 
BRBS IN mmNm TO MOmN'FOR -2 ' 
5-Y mamm 
4 ELIznBETH ROB-, bein(: first duly sworn upon oath, depose ond say: 
1: I makc this Affidavit b d - u ~ x * m y . o w n  pereoral .hurl&@ md belicrf. e. 
2. I am wm I8 years of age and camp&ent to te&fy to the matters sat fbrth herein if d a d  
3. 1 was employtd as a Senior Planner in the Ketchvm p l h g  and Depmtmenf 
from June 20,2005 to  A~guat 1,2007. 
< 
AFFMAVF OR CfLXZGBETH ROBrCARN ICN SUPPORT OF Cr,L'Y OF K E T C M ' S  BRn;:F EN 
RESPONSE TO MOTfQN FOR SUMMARY JUDGMEMZ. - 1 
- 
, L 
4. Due to e, r q r d y  d d o h g  Gore District and the need far W&&C 
5 .  Orditla~ca No. 971 is  m em~rf:ency rnotwnum pmh'bihn$ the ism= of build* 
p d t s  in tbc Community Core Bstli~t for siaglc h i l y  kolnes and dRlptupmDnta 
w a i s i n g  rhdtntial uses on the ground floor. A tnre end mmt mpy of 0-g 
No. 97 I i~ ttttmhcd hado as Bxhibif. k 
18, 200% K c t h m  pasad R ~ l u t i o n  No. O5-099. Resalutfod. No. US- 
&rites the City to eater a contmct faz survim with the Tom Hudsw Compaay ta 
prerpare a mastas plan for fie 800nomic mmat ion  of l!&dmm's C m w  Con . . -2' -. - 3 - 
DhfxicS; A tlut and oorrcrct copy of Reso~utbn N&. 05-099 i s  attached henrto as B W t  . . 
7. Based upon a abstwtiaf public Enmaaob program, the Torn Hudson Ccnspany ducd 
a Q m t o m  K e h  M~stet Plan Frameworlr" in Jgn;aary, 22006, which mmads 
tbe use of733b as one method tw revitalize Ket&um's Commmi~ Care District. A txxw 
and correct copy of the Ketoh~m Dwmtown Masts Plan Frrrmmork is alra&td kau 
as Exhibit C. 
8. Continuing with the public outreach p r o m  and adding significan4 detail to the 
F m ~ o c f c ,  .Ule Torn Kudsaa Compmy praduced a. "Downtown K : e t c h m . w  Planw 
in July, 2006, whtch recommends TDRs as one method to rwitalize Ketchum'a 
Comrsnity Core DiStri~l. A tn;e snd c m c l  wpp of the "Damtown Ketchurn hfia~ee~ 
Plan is attached hereto as Exhibit D. 
AFFU)AWT OF ELUAl3Em ROB- @ SUPPORT DF CZIY OF KETCHUM'S B m F  XN 
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9. In takil, ahr: Tam R&on ampmy &ssi%Bd the City in conduc;tiftg ma the5 dozea 
sttldiff8 
e c x ~ ~ ~ c  d y s s s  to pn@;are &the Kctdm I l o W w n  Ivhstw PI= and Frmework; 
20. I WM the p fmm with r e s p d g i ~  for p m g  sTDR h c e  as 
oalld far ia h e  K&&m D a W w  M ~ Q  Plan and P m e w d ,  
all with historic, m- arch%iogical en: CulW sf.@cmcc 
~acatal in the City of Ketchurn (the "Hiawe Swey"). A h e  a d  const mpy of the 
EIhtori~ S m ~ y  is att&ed bRlrta ss Exhibit 6, . .- . . . 3 ' 
Z . Z P p p ~ r h e & ~ o f a ' I P R ~ ~ , I h e w e d & e ~ t & ~ ~ ~ w i t h &  * .  . 
lC&hun 33ktasjc b m a t i c m  M- On the basis of thf rdm, th*l kxistmic 
Preserv8ticm ChamissLar, -d6d aitmia fbt. TDR mdii sites and idsatiffed the 
properties W it wanted ta pmme by d~ignatiag suGh pmpdo8  w TDR sending &a. 
In evaluating site% tf3e  on Elnd the City reviewed fadm inoldmg thE 
historical, mhitmwal, e$ucaGonaf, and cubral sigdficance of the siteti. Please see 
Staff R p x t  dated December 11, 2006, a truo and wmot copy of which i s  attached 
hereto as W W t  F, 
13. The owners of all. propoeed "amding and "~ec'&viag" siw recei~i%i wri&eh' 
notification of their property's proposed designation. PIea~e see my letter dated Fekmmy 
7, 2007, a tnu: and correct wpy RE which i s  attached hereto ap Exbibit G. Tbe list of 
indiridualr; to whom this letter was %ailed is contained in the "Councif aad P & Z XRgd 
Notices" section of the admini~-trazive record on file in this at.tion. 
14. Wb co mom fhm five pubtic heaxing8 b d ~ m  the P e g  md Zoning 
Co-%ion ad k e e  &lic bi.i&.ngs b t b e  the sty Council tb considts. the mR 
s a w  .of thc o d h c c  amending the C o m ~ t y  Core chaptclr of the z6- cx&mh: 
a -wid& ~ ~ & v c  W pmposcd to ally llrzlUt pl- aad z a h g  aclivitics, 
15' T7m f3ty Council Mmbw tabled Qe TDR aetim of the dw because it was not. 
ready far a w o n  oh Octobex 30,2006, tbt last vppalmity t6 pess plemain~: cxdhms 
prior ta the vote on. Proposition 2, 
16. At w v d  of m& public hearings, I deliwed a power poiat pmmtatian dm- 
both the specific pmpmtios r-ed by the Histmic Presmtion &-ion aad 
, . 2. . .I - 3 fi 
the location of suoh proputis iu K h  A true and wmect ptint oopy of  suoh power . . 
17. la Novcn~bfx, 2006, Ketchurn E.K;gan the process of Bacgting a 'IPR adimmce all ova 
again. Irr preparin$ the draft ad inam aad staffrtports, 3 used the Historic Survey and 
t x x m m l ~ t i a n s  Gcan the Historic P r e s N o n  M u n  to PCepZrrt my ti?bErepo& 
I$. Tht City conducted a xnarket analysh prirrr b designating sending aad receiviag amas 
wbioh is a t t h e d  to the awcy  record on file in &is actioo behind the tdb entitled UTDR 
~ ~ d y s i s "  and is fwhx set fbrrb. in my a a  repon Decamber 7, 2006 far thu 
P k m b g  *and Zonkg Commissi~p's publie hearing on that date snd i;n my staff report 
dated January 16,2007 both of which are part of the agency mord  an filie in this d o n  
19. The Ketchurn Planning and Zoning Cornmission conducted two (2) pubhc hearings to 
considex the dr& TRR Ordimce. 
AFFDAVXX OF EUZAnETH XOBIL4H.N mPo&T OF CITY OF I ; E T C m ' S  BRIEF 
R&SPONSE TO MOTION ROR SUMMARY JUDGWZRT - 4 
D E C .  29 z(jii8 3 4 2 P M  MOORE SM!TH EUXTON NO. 3099-P. 25 
21, A hue and oltrmt copy of tke P1- md Zoning Commission'b xtmmcmadd TDR 
is &he4 hamto as; -%it K, 
22, The Kekchw City Council codu&d four (4) public ta @a&edr&TZ3R 
24. In thc maras of mch public haukgs, Be Ketdhm Cib Couaoil sdjusted thc -sqm 
fbofxqp of TI)& that could bo cart, rcdmcd the m u h k  of scadkg sitef and Incnased . .a -. . -'. 2 * 
tht numb= of W v i n g  sites in ordsr b avoid p o W  spw mning and to mors - . . 
dtrrulad than supply. 
25. 'RIO City Gouoofi adbptcd Otdhce  No. 1005 on F e b w  25 2007 a d  pbiW it in 
&e Idaho i'vXauntaia Ezpms on Fobnrary 28,2007. 
26. A tnre anii amect copy of Ckdimncc1 Na. 1005 is attached b e  a3 Exhxbit P. 
27. The staffrqwrts that I prepared fbr such public heariflgrr on Ordinasce Na 1005 arr, part 
of the agency m d  in this aacm at the f01lo- tabrr; P M  Me~t;ls Dacembtr 7, 
2006, PgtZ Meeting December l l ,  2906, Council Meeting Janw 16, 2007, ~ ~ u a d  
Meeting F't3kw-y 5,2007 dCa;ncil Mekbng Fe\Stuaty 2Q Zf107. 
F U R . m  YOUR AFFhNT SAY'E'I'I-l NOT, 
DATED this & day of April, 2008. 
U L U .  L I .  L V V U  J .  L ~ J I  nr IVIUU~L GIVII I n D U A  I vlu 
AFFIDAW!' & U Z M ~ M  ROURAKN lN SUPPORT OF OE mKl4 UM'S BMB' M RESPONSE TO MO'l'lOft' PORSUMMhBY J U D G W T  - 6 .  
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MIC D. POGUE, ISBN 6518 
LAWSON lk LASKI, PLLC 
PO Box 3310 
Ketchm, ID 83340 
Tel. (208) 725-0055 
F a :  (208) 725-0076 
ABomeys for htervenar 260 First LLC 
IN THE2 DISTRICT COURT OF T E  FLFTH JUDICIAL, DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE?, COUNTY OF BLADE 
KGF DEJELOPJMENT, LLC, 
Petitioner-Plaintiff 
vs. 
CITY OF ICEX'CW, a municipal corporation 
of the State of Idaho 
Respondent-Defendant. 
260 FIRST LU1, 
Intervenor. 
Case No.: CV-08-837 
260 3?iRST'S OPPOSITION TO 
MOTION FOR S'UMMARY 
rnGMENT 
INTRODUCTION 
KGF has been attempting to sell several multi-million dollar penthouses on the top-floor 
of its Copper Ridge building. The penthouses were built with extensive west-facing windows 
with "Baldy" views. See KGF's Statement of Facts, No. 4. It was never anticipated that new 
zoning on adjacent properties might impact the Baldy views, and "[tlhe views were expected to 
be and have been a major selling point for the Copper Ridge penthouses." Id. 
It is not disputed that the Baldy views add value to the penthouses. (Although not 
OPmSmOPI' TO MOTION FOR X T T M M  AR v-6- - 1 
p e ~ e n t  to this motion, the p h a  do dispute the nature of the detximend impact that the 260 
First Project will actually have on the views). It is also mdisputd that KGE never took any 
action to preserve its views in pevetuity by pwlchasing the &jo&g property, purchasing 
easements, etc. 
hstead, KGF seeks to preserve its penhouse views by attacking City legislation that 
wouid allow 260 First to build a fourth floor. This legislation, Ketchurn TDR Ordinance No. 
1034, was desimed in part to address the severe development challenges facing the City of 
Ketchurn including the deteriorating Commercid Core District and the need for economic 
revitalization. See AJgidavit of Elizabeth Robrahn in Support of City of K e t c h  k Brief in 
Response to Motion For Summary Judgment, 1 4. However, as set forth below and in the City of 
Ketchm's Brief in Opposition to Motion far $ a w r y  Judgment, the City adopted the TDR 
Ordinance with ail lawfuI authority. KGF has not (and cannot) provide any legal authority for its 
proposition that because the TDR Ordinance in question varies to the slightest degree fiom the 
legislahue's grant of authority it must be automatically "null and void." 
STAmMENT OF FACTS 
260 F b t  is an owner of the real property Lots 5,6,7, Block 38, Ketchum Townsite, 
commonly known as 260 First Avenue, located at Sun Valley Road and First Avenue. This 
Property is directly west of the Copper Ridge Condominiums, located at Second Street and 
Washington Ave., owned by Petitioner-PIaintiff KGF Development, L K .  Affidavit of Scott 
Roberts ("Roberts Aff."), 9 2' In February 2008,260 First began construction on this site of a 
four-story, 47,000 square foot retail and residentid budding at 260 First Avenue consisting of 22 
market-rate condominiums and seven deed-restricted affordable units as well as approximately 
' 260 First incorporates by reference the Afidavit of Sco# Roberrs in Opposition to 
Motion for Summry Judgment, filed on April 17,2008, in Blaine County Cases CV-07-250 and 
CV-08-167. 
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61500 square feet of gromd floor retail and a 15,287 square foot sub-grade p a b g  garage (the 
"Projectt' ). Id, 3 
h d e s i e g  and developing the Project, 260 First has relied on the Ketchurn 
Transferable Development Right (TDR) Ordinances. On February 22,2007, the City enacted its 
f ~ s t  TDR Ordinance, No. 1005. In the TDR system, certain sites are designated as "sending 
sites" and have development rights to sell. Property owners in "receiving sites" can buy those 
rights to create greater density in other parts of town. The TDR O r d h c e  provides a 
mechanism for increasing desired density in the community core while at the same time 
preserving open-spaces and heritagehstoric buildings, providing affordable housing in 
downtown Ketchum, and providing important ground-floor retail spaces which are recognized as 
crucial in revitalizing the City's downtown core (commonly referred to by the City of Ketchum 
as Indusionary Zoning). id 9f 6 
Furthermore, there were incentives, designed to offset the additional costs of the 
Inclusionary Zoning required of the developer, which allow larger buildings capable of 
generating enough additional revenue to offset the cost of the inclusionary zoning (workforce 
housing units, street level retail, etc.). Without the incentives, the inclusionary zoning adopted by 
the city would in actuality be a down-zone from the City's previous zoniog code. Id. 3 7 
260 First has been in negotiations with the owner of Memory Park in Ketchum to 
purchase TDRs which are necessary for the fourth-floor of the Project. Memory Park is an 
"open-space" park, and a designated sending site. Id. ¶ 8. See also Affidavit of Brian Barsotti, 
the attorney for the owner of Memory Park, filed on August 14,2007. 
On or around February 19,2008 the City enacted Ordinance No. 1034 (the "New 
Ordinance"), which is substantially similar to the TDR Ordinance No. 1005. This New 
O r h c e  is the subject of the present suit and Motion for Su Judgment. In the present 
motion KGI; essentidly asks the Court to o its May 5,2008 Orders Granti~rg and 
Denying Morionsfor Summary Judgment, in the comolidated cases CV-07-250 and GV-07-167. 
In tins Order the Court d e t e r ~ d  that the City of Ket&um l a f i l l y  enacted Ordinance No. 
1005, and did not act beyond its au&ority in doing so, 
LEGAL S T m W  
Upon a motion for s u m q  judment all disputed facts are liberally construed in favor 
of the non-moving party, and the burden of proving the absence of a material fact rests at all 
times upon the moving party. See, e.g., G & M Fanns v. Funk Irrigation Co., 119 Idaho 514,808 
P.2d 851 (1991). Thh burden is onerous because even "[c]ircurnstaotial evidence can create a 
genuine issue of material fact. " Doe v. Durtschi, 1 1 0 Idaho 4 6 , 7  16 P . 2  1238 (1986); 
Petricevich v. S d m n  River Canal Co., 92 Idaho 865,868-69,452 P.2d 362,365-66 (1969). 
Moreover, all reasonable Serences which can be made from the record shall be made in 
favor of the party resisting the motion. G & M F a m  v. Funk Irrigation Go., 119 Idaho 514,808 
P.2d 851 (1991). If the record con tab  conflicting inferences upon which reasonable minds 
might reach different conclusions, a summary judgment must be denied because all doubts are to 
be resolved against the moving party. Id The requirement that all reasonable inferences be 
construed in the light most favorable to the non-moving party is a strict one. Clarke v. Prenger, 
114 Idaho 766,760 P.2d 1182 (1988). 
ARGXJMEW 
The TDR Ordinance Does Not Exceed the City's Authority to Regulate Land Use 
I. Incorporation by Reference 
260 First incorporates by reference as if fully set forth herein the law and argument set 
Line 1 
forth in the City of Ketchurn's Brief in Oppositt'on to Plaint~fjns Motionfor Summary Judgment. 
In p ~ c u l a r ,  the City has authority to create TDR p rog rm to further planning goals and 
preserve historic properties under existing statutes, L.LUPA, and the general police powers 
granted In the Idaho Constitution. 
11. The City Has Authority Under LLUPA to Enact the TDR Ordinance 
Idaho Code § 65 15A(l)(a) provides in part: 
Any city or county governing body may, by ordinance, create development rights and 
establish procedures authorizing landowners to voluntarily transfer said development 
rights subject to: 
(a) Such conditions as the governing body shall determine to fulfill the goals of 
the city or county to preserve open space, protect wildlife habitat and critical 
areas, and enhance and maintain the rural character of lands with contiguity to 
agricultural lands suitable for long-range fanning and ranching operations; 
It is noteworthy that the section specifically empowers cities to enact TDR programs. While 
cities generally do not have "wildlife habitat" and "agricultural lands" to protect, they do have 
"open spaces," "critical areas," and other significant land resources worthy of protection via TDR 
programs. While KGF contends Idaho Code $6515A cannot be used to protect historidopen- 
space properties, this argument is not supported by the by the language or intent of the statute. 
The enumeration of purposes for TDRs set forth in Idaho Code 6515A(l)(a) is nut 
exhaustive or inclusive, and does not exclude the use of TDRs for other purposes, including the 
protection of historic properties. As set forth in the legislative history of the Section: 
This legislation program would allow any county or,city governing body to establish a 
program in which the transfer of development rights may be utilized as an option to 
protect signifiant 2and resources while compensating the property owner. A Transfer 
of Development Rights Program involved the tmnsfer of future development away from a 
resource protection area to an area appropriate for development. The governing body 
determines the amounts and conditions of such TDRs foofufili the goals of the county or 
city perfairzing to presentation and conservation of significant resources. 
Affidavit of Kathleen Rivers, Exhibit 1, p. 4, Statement of Purpose (emphasis added). 
Op 344 - 5 
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The hbnt to provide m~cipal i t ies  the ability to protect signsimt land resources 
~ o u g h  t e TDR p r o g m  is evidenced rhrough the legislative history, See, e,g., 3/1/99 Minutes 
of the Revenue and Taxation C o d a = ,  Representative Jacquet, a sponsor of the bill, explained 
that TDRs "may be utiliied as an o p h n  to protect Ggnifi-t h d  resources" (Rzvers M., 
Exhibit 1, p. 7 (emphasis added)); 3/15/99 Mhutes of the Revenue md Taxa~on C o d - :  
"The governing body dete-es the amounts and con&tions of such TDRs tofulfill the gods of 
the county or city pen'ainircg to the presentahn and consmation of&gn@cant resources" 
(Rivers M., Exhibit 1, p. 13 (emphasis added). 
In short, Idaho Code § 6515A does ernpower cities to undertake a criticaI review of its 
signrficant land resources, designate heritage properties as such resources, and undertake a TDR 
program to provide for their preservation, In addition, the preservation of historic and park 
properties protects "open spaces" as specifidly allowed by Section 6515A. The TDR 
Ordinance at issue designates inter alia historicJheritage properties and public parks or open- 
spaces within the City. See Ordinance, Section 5.  The TDR Ordinance recites the City's 
intention to encourage the preservation of "traditional scale" architecture (Section l(Q(1)) and 
protect "vistas and open spaces" @.. 1 (citing Comprehensive Plan, Chapter 4.5)). 
By seeking to preserve those heritage sites that are overwhelmingly 1-2 stories high: and 
allowing the sale of their development rights, the City ensures that those open spaces and view 
corridors above those buildings are preserved. In addition, the City has designated open-space 
parks such as the Memory Park in Ketchurn as sending sites. In this case 260 First has been 
actively engaged in negotiations to purchase TDRs from the Memory Park site. See Affidavits of 
Brian Barsotti and Scott Roberts. 
See TDR Ordinance, Legal Description of Sending Sites. See also TDR Ordinance, 
7 9 
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260 First is utilizing Ikr: TDR progrm to provide a development in d o m t o m  Ketchwn 
with comercial retail spaces and &ordable housing residential unirts. These are goals that the 
City properly r e c o ~ z e d  as civic priorities in enacting its new development ordinaaces. See 
-davits of Scott Roberts and Elizabeth Robrakn. While KGF complains of dimhished 
pen&ouse views (and reduced sale prices), KGF cannot properly cornplain that'the TDR 
Or&ance violates LLWA. 
. The City Has Authority Under the Ri'storic Preservdiun Act to Enact the TDR 
Ordinance 
Idaho Code 5 67-4619 also permits the City to use the TDR Ordinance to protect historic 
properties. This section provides: 
Any county or city governing body may establish procedures authorizing owners of 
designated historic properties to transfer development rights in such amounts and subject 
to such conditions as the governing body shall determine, For the purposes of this 
sectim, "deveiopment rights" are the rights granted under applicable local law respecting 
the permissible bulk and size of improvements erected thereon. 
The section speaks in broad terms of those historic properties as designated by a city, and does 
not set forth any designation criteria or requirements. Notably, "designated historic propaties" 
is not a defied term in the Chapter, and Idaho Code $ 67-4619 specifically does not import or 
recite those designation requirements that appear in other portions of the Act. 
Sigmficantly, designation as an historic property in other portions of the Act carries 
sigruficant burdens, for example, no remodel of a designated historic property can take place 
until a six (6) month waiting period has passed ($67-4616). Accordingly, given these burdens it 
is understandable that a series of steps must be taken prior to any historic designation, including 
meeting the criteria established for inclusion of the property in the national register of historic 
places ($ 67-4614). However here, with the City Ordinance, designation as a heritage property 
"sending site" carries no such burdens of a six-month waiting period pending remodel or 
demolition, etc. The Ordinance is a completely voluntary program, Parties need not participate 
in the program; heritage sites are not required to sell their TDR rights - they m y  maximize the 
development potential irrespective of TDRs. 
It is noteworthy that the City did undertabre many, if not dl, of those steps enumerated in 
the Preservation of Historic Sites Act prior to desigpathg historic propetties. For example, the 
City reviewed the historical, architectural, educational, and cultwal signrficance of the sites (see 
Elizabeth Robrahn Affidavit, 91 12; Idaho Code 8 67-4614); those sites were reviewed with the 
Ketchum Wistoric Preservation Commission (see Robrabn AEf., PI 12; Idaho Code $67-46 14); 
and owners of proposed historic sites received advance written notice (see Robrahn Aff., 1 13; 
Idaho Code 8 67-46141, 
When a court engages in statutory construction, it has the duty to ascertain the legislative 
intent and give effect to that intent. Stafe v. Rho&, 133 Idaho 459,462,988 P.2d 685,688 
(1999). The Court is to avoid absurd or unconstitutional construction of a statute. E v m  v. Teton 
County, 139 Idaho 71,73 P .3d 84 (2003), Coghlan v. Beta meta Pi Fraternity, 133 Idaho 388, 
987 P.2d 300 (1999). The purpose of the Preservahon of Historic Sites Act is set forth In Idaho 
[TJbe legislature of this state has determined that the historical, archeological, 
archiectural and cultural heritage of the state is among the most important environmental 
assets of the state and furthermore that the rapid social and economic development of 
contemporary society threatens to destroy the remaining vestiges of this heritage, it is 
hereby declared to be the public policy and in the public interest of this state to engage in 
a comprehensive program of historic preservation, undertaken at all levels of the 
government of this state and its political subdivisions, to promote the use and 
conservation of such property for the education, inspiration, pleasure and enrichment of 
the citizens of this state. It is hereby declared to be the purpose of this act to authorize the 
local governing bodies of this state to engage in a comprehensive program of 
historic preservation. 
According to KGFs interpretation no municipality could undertake a program to protect 
properties of historical, archeological, architecturd or cultural significance via TDRs unless 
those pmpeaies were also burdened with development restiictions. This result would discourage 
the preservation of historic properties, and negate the purpose and intention of the Act. 
Conclusion 
For the foregoing reasons 260 First respectfully requests that the Court deny KGFs 
Motion for Su Judpenrt in its entirety. 
DATED: December 30,2008 
Attorneys for L d t M o r  260 First LLC 
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mRTmCATE OF SERVICE 
I HEREBY CERTW that on December 30,2008, I caused to be served a true copy of 
the foregoing document by the method indicated below, and addressed to each af the following: 
Fritz Xavier Haemerle 
Haemerle & Haemerle, PLLC 
PO Box 1800 
Haifey, ID 83333 
Fax: (208) 578-0564 
Stephanie Jaymes Bonney 
h4oore Smith Buxton & Turcke, Chtd. 
950 W. Bannock, Ste. 520 
Boise, D 83702 
Fax: (208) 331-1202 
- U.S. Mail, Postage Prepaid 
- Hand Delivered 
Overnight Mail. 
2 ~ e l e c o ~ ~  
__ U.S. Mail, Postage Prepaid 
- Hand Delivered 
Overnight Mail 
Z Telecopy 
OPPOSITION TO MOTION FOR SUhOAARY JUDGMENT - 10 8 3 
RLE, P.L.L.C. 
400 South Main St., Suite 102 
P.0. Box 1800 
EIailey, ID 83333 
tel: (208) 578-0520 
FAX: (208) 578-0564 
E-mail: fxh @haemlaw.com 
ISB # 3862 
Attorneys for the Plaintiff 
IN TJXE DISTMCT COURT OF THE HFTH JUDICAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
RGF DEVELOPmNT, LLC, ) Case No. CV-08-837 
Plaintiff, ) REPLY BRIEF ON MOTION FOR 
VS. 
) S-Y JUDGMENT 
) 
CITY OF KETCHUIM, a Municipal ) 
Corporation of the State of Idaho; 260 
FIRST, LLC, an Idaho Limited Liability ) 
Company, 1 I. 
Defendants. 
COME NOW the Plaintiff, KGF Development, LLC, ("KGF'), by and through its 
attorney, Fritz X. Haemmerle, of Haemmerle & Haemmerle, P.L.L.C., and hereby files this 
Reply Brief on Motion for Summary Judgment. 
I. INTRODUCTION 
Preliminarily, to the extent not mentioned in this Reply Brief, KGF reasserts each 
and every argument set forth in its opening brief as is fully set forth and relies on such 
arguments in this Reply Brief. In addition, KGF submits the following additional reply to 
the Response briefs submitted by 260 First and the City of Ketchum. 
11. IWORTANT W I S P W E D  FACTS 
When Copper Ridge was built, the highest a building could have been built on the 
Copper Ridge property without a waiver of the requirements of the Ketchum Municipal 
Code ("KMC") was 38 feet, a three-story building. (Id.;  davit of Barry Luboviski, 
¶4.) At the time, there were no buildings in Ketchum that were higher than 38 feet and 
the City had never permitted a building over 38 feet. (Id., $5.) While the City now 
suggests that a person could have built such a building under a waiver of the code 
provisions, there never had been such a project. Instead, there had always been great 
resistance by the public to increasing the height limit in Ketchum in order to preserve its 
small town feel. (Id., ¶5). 
In 2006, the "Downtown Ketchum Master Plan" recommended that the Historic 
Preservation Commission be engaged to advise the City of Ketchum on preserving 
historic buildings through the use of transfer of development rights and that the city 
planner take the lead on that effort. (Robrahn Depo., p. 17,I. 21 - p. 20, 1. 4; see also 
Cady Depo., Exhibit 3, Affidavit ofBeth Robrahn, Exhibit C, p. 57.) 
The purpose for drafting the TDR Ordinance was for the preservation of historic 
properties in the City of Ketchum. (Affidavit of Beth Robrahn, ¶ 8-12? Robrahn Depo., 
Tr. p. 33,l. 6-21; p. 29,l. 25 - p. 30,l. 9.) The TDR Ordinance was not drafted to protect 
open space, wildlife or critical areas. (Affidavit of Beth Robrahn, 9 8-12, Tr. p. 33, 1. 6 - 
p. 37, 1. 15.) 
The TDR Ordinance designates 22 Sending Sites that can be preserved by 
allowing the property owner to sever the development rights from that property and 
transfer them to any of 102 Receiving Sites. (Afidavit ofBeth Robrahn, m14-18, and $25, 
Exhibit L; Robrahrt Depo., Tr. p. 41,l. 13-15; p. 51,l. 6-9.) 
Only four (4) of the twenty-two (22) designated Sending Sites are listed or meet 
the criteria for listing on the National Register of Historic Places. (Robrahn Depo., Tr. p. 
39, I. 17-19; p. 43,l. 44 - p. 44, I. 22). No other Sending Sites meet the criteria. (Id.) 
The owner of a Sending Site can sell more than double the development rights the 
owner would otherwise be entitled to develop. (AJjridavit ofBeth Robrahn, Exhibit L). 
The Sending and Receiving sites are scattered throughout the community core 
district. (AJjridavit of Fritz X. Haemmerle, Defendant City of Ketchum's Responses to 
Plaintiff's Requests for Production and Requests for Admissions, Response to Request 
for Admission No. 1; see also, Ordinance 1034, Figure I). There is no restriction on the 
sale of development rights to a Receiving Site located next door, so that a four-story 
building may be located right next to a historic property. (Id.; see also Robrahn Depo., 
Tr. p. 36,l. 25 - p. 37,I. 15; p. 40,l. 8 - 22). 
Vacant lots are not eligible to be preserved as they cannot qualify as Sending 
Sites. (Robrahn Depo., Tr. p. 35,l. 2-7). 
111. REPLY ARGUMENT 
A. KETCHUM DOES NOT HAVE IMPLIED AUTHORXTY UNDER ITS GENERAL POLICE 
POWERS TO ADOPT A TDR ORDINANCE. 
The City's main argument (in which 260 First joins) is that under its police 
powers, the City could have adopted the TDR Ordinance in spite of the LLUPA (I.C. 5 
67-6515A) or in spite of the Historic Preservation Act (I.C. 5 67-4601 et seq); or 
alternatively, Ordinance 1034 is not precluded by existing statutes. In essence, the City's 
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wgurnent is that it could enact any TDR Ordinance it so desired under its police powers. 
This argument is meritless. 
The power of municipalities to zone is derived from the State's police power. 
City of Lewiston v. kmieriem, 107 Idaho 80, 685 P.2d 821 (1984); Art XII, $3, Idaho 
Const. As it relates to enacting zoning laws, the Idaho Supreme Court has held that the 
LLUPA has preempted the independent source of authority when it comes to zoning, and 
the express provisions in the Historic Preservation Act negate separate authority in cities 
beyond the confines of the Act. While the City focuses on preemption to the exclusion of 
any discussion about statutory construction, the disposition of this case really comes 
down to well-established case law and statutory construction. 
The Idaho Supreme Court has held that the LLUPA "establishes explicit and 
express procedures to be followed by the governing boards or commissions when 
considering, enacting and amending zoning plans and ordinances." Gumprecht v. City of 
Coeur d'llilene, 104 Idaho 615, 617, 661 P.2d 1214,1216 (1983), overruled on other 
grounds, Boise City v. Keep the Commandments Coalition, 143 Idaho 254, 141 P.3d 1123 
(2006). "The LLUPA provides both mandatory (I.C. $ 67-6503) and exclusive 
(Gumprecht v. City of Coeur dlAlene, 104 Idaho 615,661 P.2d 1214 (1983)) procedures 
for the implementation of planning and zoning." Sprenger, Grubb & Assoc., Inc. v. 
Hailey, 133 Idaho 320, 321, 986 P.2d 343, (1999); see also, Associated Taxpayers of 
Idaho v. Cenarrusa, 11 1 Idaho 502,725 P.2d 526 (1986). 
The fact that the City could not have enacted Ordinance 1034 under its own 
independent authority is proven by the fact that the legislature took the affmative action 
of adopting Sections 67-65 15A and 67-46 19 to expressly authorize TDR ordinances. 
"Courts must consme a statute under the assumption that the legislature knew of all legal 
precedent and other statutes in existence at the t h e  the statute was passed." City of 
Sadpoint v. Sandpoint Ifid. Hwy, 126 ldaho 145, 150, 879 P.2d 1078, 1082 (1994). This 
Court must assume that the Legislature knew of existing precedent at the time it passed or 
mended a statute. State v. Burnight, 132 Idaho 654, 659, 978 P.2d 214, 219 (1999). 
Therefore, this Court is bound to construe the LLUPA and the Historic Preservation Act, 
and more specifically I.C. 67-6515A and I.C. 67-4619, under the assumption that the 
Legislature beIieved its actions were necessary to empower cities to enact TDR statutes. 
Moreover, if in fact the City could have enacted any TDR Ordinance it desired, 
one must query why our own Representative Jaquet, who presumably acts at the behest or 
in the best interests of her constituents, went to the trouble to get Section 67-6515A 
enacted. (Asdavit of Kathleen E Rivers, Exhibit 1). 
The City has cited four cases to support its argument that the City has independent 
police power authority to enact the TDR Ordinance: Gumprecht v. City of Coeur dlAlene, 
supra; Envirosafe Sen .  of Idaho v. Cty. of Owyhee, 112 Idaho 687,735 P.2d 998 (1987); 
Caesar v. State, 101 Idaho 158, 610 P.2d 5 17 (1980); and Benewah Cty. Cattlemen's v. 
Bd. of Cty. Com 'rs., 105 Idaho 209,668 P.2d 85 (1983). 
Yet, these cases offer no support. Neither Envirosafe, Caesar, or Benewah Cty. 
deal with the LLUPA or zoning. The cases were about whether particular non-zoning 
ordinances adopted under claimed police powers were preempted by other state statutes. 
Benewah involved an ordinance preventing livestock from running at large. Caesar 
involved a building code ordinance requiring the installation of handrails in stairwells. 
Envirosafe involved an ordinance regulating hazardous waste and establishing a user fee. 
I exclusive means for enacting pl&g and zoning laws. 
I 
B 
B. I C E T C m  DOES NOT NAVE AUTHORITY UNDER THl3 LLUPA OR HISTORIC 
PRESERVATION ACT TO ENACT TDR LAWS AS REFLECTED IN OmINANCE 
1034. 
Alternatively, the City and 260 First argue that if the City does not have 
independent authority to enact the TDR Ordinance, the TDR Ordinance fits within the 
broad powers granted under the LLUPA, even though it does not fit within the specific 
language of Section 67-6515A or provisions of the of the Historic Preservation Act 
(Section 67-4601 et. seq.). The City argues that '"e TDR Ordinance attempts to create 
opportunities for land owners in an area of regulation addressed only in part by the state" 
and that these statutes only partially regulate TDRs, and therefore, the City can adopt its 
own version of a TDR Ordinance. In making this argument, the City ignores not only 
case law, but all of the rules of statutory construction that stand in its path to the 
conclusion that Ordinance 1034 falls within the authority granted in the LLUPA and the 
Historic Preservation Act. 
First, as argued above, the LLUPA and the Historic Preservation Act provide 
mandatory and exclusive procedures for the implementation of TDR Ordinances. 
Sprenger, Grubb & Assoc., Inc. v. Hailey, 133 Idaho 320, 32 1, 986 P.2d 343 (1 999). The 
City is not permitted to enact its own version of a TDR Ordinance outside the language of 
the LLUPA (Section 67-6515A) or in violation of the Historic Preservation Act (Section 
67-4601 et. seq). 
Second, as already stated, "courts must construe a statute under the assumption 
that the legislature knew of all legal precedent and other statutes in existence at the time 
the statute was passed.'Xity of Sandpoint v. Sundpoint Ind. Nuy, 126 Idaho 145, 150, 
I! 879 P.2d 1078, 1082 (1994). The fact that the kgislature empowered cities to adopt I 
I 
TDR Ordinances under Sections 67-6515A and 67-4619 confirms that the Legislature 
believed legislation was necessary because cities did not have the authority to enact TDR 
statutes under their own independent authority or the general aubority of the LLUPA or 
the Historic Preservation Act. 
Third, "it is incumbent upon the court to give [a] statute an interpretation that will 
not deprive it of its potency." Davuz v. Priest River Glass Co., Inc., 125 Idaho 333, 336, 
870 P.2d 1292 (1 994); Hecla Mining Co. v. Idaho State Tax Commission, 108 Idaho 147, 
15 1, 697 P.2d 1 16 1, 1 165 (1985). If, in fact, the City could adopt the TDR Ordinance 
under the alleged "broad" powers granted under the LLUPA or the Historic Preservation 
Act, then there would have been no need whatsoever for the adoption of Sections 67- 
6515A or 67-4619. The City's argument renders both of these statutes supefluous. 
Fourth, "when there are specific statutes addressing an issue, those statutes 
control over more general statutes." City of Sandpoint v. Sandpoint lnd. Hwy., 126 Idaho 
145, 149, 879 P.2d 1078 (1994). '% basic tenet of statutory construction is that the more 
specific statute or section addressing the issue controls over the statute that is more 
general." Tuttle v. Wayment Famzs, Inc., 131 Idaho 105, 952, P.2d 1241 (1998); 
Paterson v. State, 128 Idaho 494, 915 P.2d 724 (1996); City of Sandpoint v. Sandpoint 
Independent Highway Dist., supra; Ausman v. State, 124 Idaho 839, 842, 864 P.2d 1 126, 
(1993); Hansen v. State, 138 Idaho 865, 868, 71 P.3d 464 (Ct.App. 2003). The more 
general statute should not be interpreted as encompassing an area already covered by one 
which is more specific. State v. Nageman Water Right Owners, Inc., 130 Idaho 736, 
947 P.2d 409 (1997). 
Under the LLUPA, Section 67-65 11 is the general statute empowering cities to 
adopt to zoning ordinances. That section provides: 
Each governing board shall, by ordinance adopted, amended, or repealed 
in accordance with the notice and hearing procedures provided under 
section 67-6509, Idaho Code, establish within its jurisdiction one (1) or 
more zones or zoning districts where appropriate. The zoning districts 
shall be in accordance with the policies set forth in the adopted 
comprehensive plan. 
Within a zoning district, the governing board shall where appropriate, 
establish standards to regulate and restrict the height, number of stories, 
size, construction, reconstruction, alteration, repair or use of buildings and 
structures; percentage of lot occupancy, size of courts, yards, and open 
spaces; density of population; and the location and use of buildings and 
structures. All standards shall be uniform for each class or kind of 
buildings throughout each district, but the standards in one (1) district may 
differ from those in another district. 
Under this general statute, cities have the authority to establish standards 
regulating height of buildings, density, floor area ratios, and number of stories, subject to 
the requirement that such standards are uniform throughout a district. 
Section 67-6515A is the more specific statute in the LLWA addressing the 
transfer of development rights. In enacting Section 67-65 15A, the Legislature is 
presumed to have been aware of the general authority granted in Section 67-6511. 
Accordingly, Section 67-6515A, being more specific to TDR ordinances, is the 
controlling statute. 
As already argued in KGF's Opening Brief, Ordinance 1034 was not adopted in 
conformance with Section 67-6515A as the ordinance does not protect open space, 
wildlife habitat and critical areas, or enhance and maintain the rural character of lands 
with contipity to agicultural lands suitable for long-range farming and ranching 
operations. Also, the City admitted, and the record is replete with references to tbe fact 
that the TDR Ordinance was enacted to protect historic properties and not open space, 
wildlife habitat and critical areas, or for enhancing and maintaining the rural character of 
lands contiguous to agricultusal lands. (Aflidavit of Beth Robrahn, $ 8-12, Robrahn 
Depo., Tr. p. 33,I. 6 - p ,  37,l. 15.) 
As for 260 First's specious argument that Ordinance 1034 was for the purpose of 
protecting open space, as already pointed out in KGPs Opening Brief, by prohibiting 
vacant lots from selling development rights, by permitting a four-story building to be 
right next to a heritage site, and by allowing the sale of more than double the 
development rights that would otherwise be permitted on a sending site, Ordinance 1034 
actually reduces open space in the City. Likewise, 260 First's novel claim for the first 
time that the Sending Sites qualify as "critical areas" deserves short shrift as well 
considering the critical areas and wildlife are joined together in the same clause and 
therefore, must be interpreted in pari materia. 
As for the Historic Preservation Act, Section 67-4601 provides as follows: 
Wereas the legislature of this state has determined that the historical, 
archeological, architectural and cultural heritage of the state is among the 
most important environmental assets of the state and furthermore that the 
rapid social and economic development of contemporary society threatens 
to destroy the remaining vestiges of this heritage, it is hereby declared to 
be the public policy and in the public interest of this state to engage in a 
comprehensive program of historic preservation, undertaken at all levels 
of the government of this state and its political subdivisions, to promote 
the use and conservation of such property for the education, inspiration, 
pleasure and enrichment of the citizens of this state. It is hereby declared 
to be the purpose of this act to authorize the local governing bodies of this 
state to engage in a comprehensive program of historic preservation. 
This statute is the general statute authorizing cities to enact ordinances to protect 
historic properties. Section 46-4619 is the specific statute authorizing the use of TDRs 
for "designated historic properties." As already argued in KGF's Opening Brief, 
'"designated historic properties" are those that meet the criteria for listing on the National 
Register of Historic Places. In this case, only four of tbe 22 sites in Ordinance 1034 meet 
those criteria. 
In short, the specific provisions of Section 67-6515A control over the more 
general grant of authority in Section 67-651 1, and the specific provisions of Section 67- 
4619 control over the more general grant of Section 67-4601. Ordinance 1034 does not 
comply with either of these statutes. 
Fifth, in conjunction with the above rules of statutory construction, it is also a 
well-settled rule that "maxim expression unis est exclusion alterius" or the "expression of 
one thing in a statute excludes others not expressed." Cox v. Mountain Vista, Inc., 102 
Idaho 7 14, 772, 639 P.2d 12 (1981); Wright v. Brady, 126 Idaho 671, 674, 889 P.2d 105, 
108 (Ct.App. 1995). Where a statute specifies certain things, designation of the specific 
excludes other things not mentioned. Local 1494, ETC. v. City of Coeur d'Alene, 99 
Idaho 630, 639, 586 P.2d 1346, 1358 (1978); Nebeker v. Piper Aircraft Corp., 113 Idaho 
609,614,747 P.2d 18 (1987). 
Here, the only statutes in the LLUPA and the Historic Preservation Act dealing 
with transfer of development rights are Sections 67-6515A and 67-4619. These statutes 
set forth express authority and parameters for the enactment of TDR ordinances. Had the 
Legislature intended cities to have all-inclusive TDR authority, it could easily have 
enacted statutes that said so. The Legislature could have enacted a TDR statute in the 
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development rights." Sirnilarfy, the LRgislature could also have easily au&orized in 
Section 67-4619 cities to adopt ordinances for the transfer of development rights for 
"historic properties" with no reference to "designated historic properties," In fact, other 
sections of the Act do make reference to only "historic properties" rather than 
"desipated" ones. In contrast to broad language the Legislature could have used with 
respect to TDRs, Sections 67-65 15A and 67-46 19 specifically authorize TDRs for limited 
reasons, none of which apply here. 
The City has admitted that the Sending Sites are neither agricultural in nature nor 
eligible for the national historic registry. The City has also admitted that only four of the 
22 designated Sending Sites meet the criteria for listing on the National Register of 
Historic Places. Since the TDR Ordinance transfers development rights for purposes 
outside of those identified in Sections 67-6515A and 67-4619, the TDR Ordinance is null 
and void. 
Ignoring the "maxim expression unis est exclusion alterius" rule of statutory 
construction, the City and 260 First also argue that the preservation of "open space, 
protecting wildlife habitat and critical areas, and enhancing and maintaining the rural 
character of lands with contiguity to agricultural lands" is not an exhaustive list of 
permissible goals, and that protecting historic properties falls within Section 67-6515A. 
Yet, the express language of Section 67-6515A permits cities and counties to adopt TDR 
ordinances to "fulfill the goals of the city or county to preserve open space, protect 
wildlife habitat and critical areas, and enhance and maintain the rural character of lands 
operations.'Y.C. $ 67-65 15A(l)(a). 
The preservation of "historic properties'ys not identified as a permissible goal 
under Section 67-6515A and, therefore, according to rules of statutory construction, 
must be interpreted as being intentionally excluded. Indeed, it makes sense that the 
Legislature would not have included the preservation of historic properties as one of its 
purposes given the existence of the Historic Preservation Act. 
Likewise, the specific reference to "designated historic properties" in Section. 67- 
4619 and the existence of Section. 67-4614, entitled "Designation as Historic Property," 
must be interpreted as intentionally excluding undesignated "historic properties." Indeed, 
this makes sense because the benefits of TDRs would only be available based on the 
clear, objective, and easily applied criteria of qualification for the National Register of 
Historic Places. 
C. ORDINANCE 1034 VIOLATES THE UNIFORMITY REQUIREMENTS OF THE 
LLUPA. 
Finally, if the City and 260 First's argument that the City can enact a TDR 
Ordinance different than that contemplated by Sections 67-6515A and 67-4619 is 
accepted, then such zoning ordinance must at least meet the requirement of uniformity 
found in Section 67-65 11. That statute requires: 
Within a zoning district, the governing board shall where appropriate, 
establish standards to regulate and restrict the height, number of stories, 
size, construction, reconstruction, alteration, repair or use of buildings and 
structures; percentage of lot occupancy, size of courts, yards, and open 
spaces; density of population; and the location and use of buildings and 
structures. All standards shall be uniform for each class or kind of 
buildings throughout each district, but the standards in one (1) district 
may differ from those in another district. 
(Emphasis added). 
The Idaho Supreme Court had occasion to consider the u n i f o d t y  requirement in 
Moerder v. City of Moscaw, 78 Idaho 246, 300 P.2d 808 (1956). In that case, the 
ordinance at issue established a setback line that could vary from one block to the next on 
the same street, The building line could be farther back on one side of the street than on 
the other. 
In reaching its decision that the ordinance violated the uniformity requirement 
because it did "not establish a uniform regulation for each class of buildings within the 
district", the Court stated: 
The application and consequence of this ordinance is a gross 
discrimination, in that it does not bear alike on all persons living within 
the same territory. * * * it affects property differently on adjoining blocks, 
or within the same block or on opposite sides of the street. As Judge Linn 
of the Superior Court states: '* * * Consideration of the section will 
disclose that the line may be further back from the street line on one side 
of the street than on the other, and even on the same side of the street its 
distance from the street line may vary in different squares, its location 
depending wholly on how far back (if at all) a house or houses had already 
been built, and if but one house had been built, its line would seem to 
control all the other lot owners. 
Moerder v. City of Moscow, supra at 250. 
In discussing the challenged ordinance in particular, the Court stated: 
Under the ordinance, setback lines could vary from one block to the next 
on the same street. The building line could be farther back on one side of 
the street than on the other, as in fact it was in the present case. The line 
could even vary from year to year in the same block as additional houses 
were constructed, if the ordinance were upheld. 
Id. 
Likewise, Ordinance 1034 does not apply uniformly throughout the district. 
Receiving and Sending sites are scattered throughout the community core district. Those 
properties that have been des i~a t ed  Receiving Sites may reach heights of 50 feet while 
buildings on properties not so designated are limited to heights of 40 feet, and on Sending 
prope&ies where development rights have been sold, heights may be limited to one story. 
At the same time, there are many lots in the district that are not designated Sending or 
Receiving sites, so that only certain property owners have the opportunity to participate 
in the TBR program. 
Also, since there are many more Receiving Sites than Sending Sites, not even all 
of the designated Receiving Sites can obtain excess development rights. As such, 
Ordinance 1034 essentially applies on a first-come, fist-serve basis to whomever has the 
means or wherewithal to develop first. In line with this, the control of the right to go to 
four stories on Receiving Sites is left entirely to the intentions or whims of who the 
particular owner of a Sending Site wishes to sell to. Finally, there is no limitation in 
Ordinance 1034 as to how many sites may ultimately be permitted as Sending or 
Receiving sites even if a property owner were to request to be so designated, setting the 
stage for random application of the ordinance. These deficiencies result in a situation 
where four story-buildings and three and fewer story buildings will be permitted in the 
downtown in a completely un-uniform manner. 
There is no question that under Ordinance 1034, building heights will vary from 
one block to the next on the same street. Ordinance 1034 does not bear alike on all 
persons living within the same district and affects property differently on adjoining 
blocks, or within the same block or on opposite sides of the street. As such, assuming 
arguendo that the City could enact Ordinance 1034 outside of the parameters of Sections 
67-65 1514 and 67-461 9, Ordinance 1034 violates the uniformity requirement of Section 
IV, CONCLUSION 
There is no dispute about the facts. All that exists are questions of law for this 
Court to determine. 
Thm are two specific statutes that authorize cities to adopt ordinances for the 
transfer of development rights. Those are Sections 67-65 15A of the LLUPA, and Section 
67-4619 of the Historic Preservation Act. 
Section 67-6515A authorizes cities to adopt TDR ordinances to fulfill the goals of 
the city to "preserve open space, protect wildlife habitat and critical areas, and enhance 
and maintain the rural character of lands with contiguity to agricultural lands suitable for 
long-range farming and ranching operations." 1.C. 8 67-6515A(l)(a). The legislative 
history for Section 67-65 15A makes it clear that "the objectives of a TDR program are to 
preserve agricultural land and maintain Idaho's historic rural farming and ranching 
landscapes, habitat and open space." (Afldavit of Kathleen Rivers; See e.g. Addendum, 
at p. 16, Minutes, Local Government and Taxation Committee, March 15, 1999; see also 
Addendum at p. 20, Letter from Idaho Association of Counties kgislative Chairman, 
dated March 15, 1999; see also Addendum, at p. 22, Letter from Idaho Association of 
Counties Executive Director, dated March 15, 1999; see also Addendum, p. 17, Jaquet, 
Idaho Statesman, 3/7/93). 
There is no dispute that the Ordinance 1034 was not enacted to protect or preserve 
agricultural land, wildlife, habitat, or open space. It was enacted to preserve historic 
buildings. The protection of historic propeaies is not within the pemissible goals to 
support the enactment of a TDR Ordinance pursuant to this section. 
The Historic Presenration Act also authorizes cities to adopt TDR ordinances. 
Section 67-4619, entitled "Transfer of Development Rights", specifically authorizes 
cities to "establish procedures authorizing owners of designated historic properties to 
transfer development rights in such amounts and subject to such conditions as the 
governing body shall determine." 1.C.S 67-4619. (Emphasis added). Section 67-46 14, 
entitled "Desipation as Historic Property," specifically authorizes cities to "adopt an 
ordinance designating one or more historic properties" but also mandates that "[iln order 
for any historic property to be designated in the ordinance, it must in addition meet the 
criteria established for inclusion of the property in the national register of historic 
places." I.C. 4 67-4614. 
There is no dispute that only four of the 22 designated Sending Sites in Ordinance 
1034 meet the criteria for listing on the National Register of Historic Places. 
Given the LLWA and the Historic Preservation Act, and these specific statutes, 
the City does not have any other independent authority to adopt Ordinance 1034, and 
even if it did have some independent authority, the application of Ordinance 1034 is not 
uniform. Since Ordinance 1034 allows for the transfer of development rights in violation 
of the specific parameters permitted by the Legislature in Sections 67-6515A, 67-4601 
and 67-65 1 1, it is void. 
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1 I N D E X  
2 TESTIMONY OF SANDY CADY 
PAGE 
Examination Ey Ms. Rivers 
4 Examination By Ms. Buxton 
5 Further Examination By Ms. Rivers 
7 EXHIBITS MARRED AT CONCLUSION OF DEPOSITION 
8 
9 1. Complete certified copy of the 
10 administrative record prepared by 
11 the City of Ketchum in Blaine 
12 County Case CV 07250 
13 2. Complete certified administrative 
14 record prepared by the City of 
1 5  Ketchum in Blaine County 
16 Case CV 08233. 
3. Complete affidavit of Beth Robrahn 
and all attachments to it filed by 
the City of Ketchum in Elaine County 
Case CV 07250. 
-- - 2 -- -*?-k"d&w**'AA 
, :@> v L & q  
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I SANDY CADY, 
7 
'2 f i r s t  d u l y  sworn t o  t e l l  t h e  t r u t h  r e l a t i n g  t o  
3 s a i d  c a u s e ,  t e s t x f i e d  a s  f o l l o w s :  
4 EXANINATION 
5 QUESTIONS BY MS. RIVERS:  
6 Q. Sandy, my name i s  K a t h l e e n  R i v e r s ,  and 
7 
I ' m  h e r e  r e p r e s e n t i n g  KGF Development,  LLC. 
8 Would you j u s t  s t a t e  your  name and a d d r e s s  f o r  
9 t h e  r e c o r d ?  
10 A. Sandy Cady, 2 1 4  East Gulch Road, 
11 H a i l e y ,  Idaho ,  83333. 
1 2  Q. And you work f o r  t h e  C i t y  o f  Ketchum. 
13 C o r r e c t ?  
1 4  A. C o r r e c t .  
15  Q. And a r e  you t h e  c i t y  c l e r k  f o r  t h e  C i t y  
16 o f  Ketchurn? 
1 7  A.  Yes. 
18 Q. And a s  c i t y  c l e r k ,  a r e  you t h e  
9 c u s t o d i a n  of  t h e  o f f i c i a l  r e c o r d s  f o r  t h e  C i t y  o f  
2 0 Ketchum? 
2 1 A .  Yes. 
2 2 Q. And a s  p a r t  of  your r e g u l a r  d u t i e s  f o r  
2 3 t h e  C i t y  o f  Kstchum a r e  you responsible f o r  
2 4 preparing t h e  r e c o r d  of  a d m i n i s t r a t i v e  a p p e a l s  - - 
f o r  t h e  c i t y  c o u n c ~ l ' s  d e c i s i o n s ?  
e - 
" &# #:y$ ., &- 
A .  For  p r e p a r i n g ?  
Q .  For  compiling the a d m i n i s t r a t i v e  
i r e c o r d s  f o r  -- i n  a p p e a l s  t o  c i t y  council 
I d e c i s i o n s .  
A .  I d o n ' t  do t h e i r  a p p e a l s .  I ' m  s o r r y .  
Q .  Okay. You ' r e  h e r e  t o d a y  i n  r e s p o n s e  t o  
a d e p o s i t i o n  duces  tecum f o r  you. C o r r e c t ?  
A .  Urn-hum. 
Q .  Okay. .And a s  p a r t  o f  t h a t  d e p o s i t i o n  
duces  tecum, you were r e q u e s t e d  t o  b r i n g  c o p i e s  
of c e r t a i n  documents from t h e  Ketchum C i t y  
r e c o r d s .  C o r r e c t ?  
A.  C o r r e c t .  
Q. And were you r e s p o n s i b l e  f o r  g a t h e r i n g  
and p u t t i n g  t o g e t h e r  t h e  documents t h a t  you 
b r o u g h t  t o d a y ?  O r  who was, i f  you were  n o t ?  
A .  Ben Worst .  
Q .  But  you a r e  t h e  c u s t o d i a n  o f  t h e  
r e c o r d s ?  
A .  C o r r e c t .  
Q .  Okay. And t h e  f i r s t  i t em t h a t  was 
r e q u e s t e d  was a  comple te  c e r t i f i e d  copy o f  t h e  
a d m i n i s t r a t i v e  r e c o r d  p r e p a r e d  by t h e  C i t y  o f  
Ketch-mi i n  B l a i n e  County Case CV 0 7 2 5 0 .  Did you 
b r i n g  t h a t  w i t h  you? 
1 
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A. Yes, I did, 
Q. Can you show me what that is, and if 
1 we can get that marked as Exhibit 1. 
1 A, Huge c~pies. 
5 MS. RIVERS: This is going to be 
6 Exhibit I for the record. However, this is the 
7 City cf Ketchurn's official record, so what we're 
8 going to do is have the City make a copy of that, 
9 and that copy will be the one that's attached to 
10 the deposition. 
MS. BUXTON: That's correct. My 
12 understanding, Ms. Rivers, was that the City of 
13 Ketchum will prepare these, and we'll charge you 
1 4  the rate that we charge for any copying. Is that 
15 your understanding? 
16 MS. RIVERS: That sounds fine. If for 
17 some season we choose to go a different method, 
18 for example, we make the copies, that we can talk 
19 about afterwards, but you're agreeable that this 
2 o will be marked as Exhibit 1. 
2 1 MS. BUXTON: A copy of that. The 
2 2 3fficial document will be marked as Exhibit 1. 
2 3 That is correct. 
MS. RIVERS: Okay. 
SUPPLEMENTAL AFFIDAVIT OF FRITZ X. HAEMMERLE-10 
BY MS. RIVERS: 
Q. May 1 c a l l e d  you Sandy, by the way? 
A. Yes, you can. 
Q. .?ad let me -- this, I take it, this was 
a true and complete copy -- or this is the 
administrative record. This is the City of 
Ketchurn's only copy. Is that correct? 
A. Yes. The original, yes. 
Q. This is the original? 
A. Um-hum. 
Q. And that was filed in Blaine County 
case CV 07250. Correct? 
A. Correct, 
Q. And are the documents in that Exhibit 1 
kept in the regular course of business of the 
City of Ketchum? 
A. Yes. 
Q. Okay. Now, the next item that you were 
asked to bring was a complete certified 
administrative record prepared by the City of 
Ketchum in Blaine County Case CV 08233. Did you 
bring that? 
A. Yes. 
MS. FIVERS: And this wlll be 
S ~ h l ~ i t  2. 
, 2 C B j  345-9611' M Z M 23URT'  'sEPORTINGJ ;T;ilSPCE, ZI3F. , 2 0 8 )  34 5-88'20- , f a x )  
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MS. BUXTON: That's correct. 
MS. RIVERS: And again, the same 
procedure will take place. I understand the Cit 
of Krtchum, since this is the official record, 
the City of Ketchurn will make copies of it, will 
charge KGF Development, LLC for a copy, which 
will be attached to the deposition and will be 
marked as Exhibit 2. Is that correct? 
MS. BUXTON: That's correct. 
BY MS. RIVERS: 
Q. And is this Exhibit 2 a true -- or that 
'2 is the official record that was filed in Blaine 
13 County Case CV 08233. Is that correct? 
14 A. It was 07250. I'm sorry, yes. Yes, 
15 I'm sorry. 
16 Q. And that Exhibit 2 is from the official 
17 files from the City of Ketchum? 
18 A. Yes. 
19 Q. And it was kept in the regular course 
2 o of business of the City of Ketchum? 
2 1 A. Yes. 
22 Q. And then the last item that you were 
2 3 asked to bring was a complete affidavit of Beth 
I J 
,2061 345-9621 N G Y C O U R T  REF3ETTNG SERVICE, INC:  ( 2 0 8 )  345-8800 ( T a x )  
SUPPLEMENTAL AFFIDAVIT OF FRITZ X. HAEMMERLE-\$ 
 id you brlng char? 
I A. Yes, I did. 
/ Q. And that will be -- I'll have that I 
marked as Exhibit 3, and the same stipulation I 
i would apply that since you brought -- I take it 
6 you brought the only copy in the City of 
7 Ketchurn's files? 
8 A. Yes. 
9 Q. And so that you will make a copy of 
10  that, charge KGF Development. 
I l1 MS. RIVERS: Are we going to have it 
12 supplied directly to the court reporter? 
13 MS. BUXTON: However you'd like to do 
14 it, Kathy. 
15 MS. RIVERS: Let's do it that way. 
16 Because that way it doesn't get mixed up in 
I l7 transit. 
18 MS. BUXTON: I think that's a better 
19 idea. 
2 o MS. RIVERS: A copy of that will be 
2 1 provided to the court reporter and will be marke 
? 7 z. - as Exhibit 3 to this deposition. And counsel 
2 3 agrees to that? 
2 4 MS. BUXTON: I do. 
7 5 / / /  
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BY MS. R I V E R S :  
2 . As far 6s Exhibit 3, is ;hat a true and 
1 
4 
complete copy of the affidavit of 3eth Robrahn 
4 and all the attachments to it in Elaine County 
5 Case GV 07250? 
ti A. Yes. 
7 0. And it's a copy from the official files 
8 of the City of Ketchum? 
/ A. Yes. I 
10 Q. And is it kept in the regular course of 
11 business of the City of Ketchum? 
12 A. Yes. 
13 Q. Thank you. I just have two more 
14 questions. Let me just ask this. Are there any 
15 other documents that you know of in the Ketchum 
" City files that relate to either CV 08233 or 
1 7  CV 07250 that are not in these official records? 
18 A. NO. 
19 Q. Okay. And then, let me just ask you a 
2 0 couple questions here. To your knowledge, well, 
2 1 let me back up. As the city clerk, do you have 
2 2 the official files -- do your official files 
2 3  include all of the ordinances adopted by the City 
2 4 of Ketchurn? 
I 2 5  -4. Yes. 
S U P P L E M E N T A L  A F F I D A V I T  O F  F R I T Z  X .  H A E M M E R L E - \ ~  1 (4 
Q. And co your knowledge, among those i 
l 2  ordinances, is there any ordinance other than the 
3 ordir,ances that are referred to in case CV 07250 
4 and CV 08233, is these any other ordinance 
i s  relating to the establishment of a historic 
6 district in the City of Ketchurn? 
7 A. I don't believe so. 
I B  Q. And to your knowledge, is there any 
9 other ordinance in your files in the City of 
10 Ketchum other than the two -- the ordinances in 
11 these two cases, CV 07250 and 08233, designated 
12 historic properties in the City of Ketchum? 
13 A. Say that again. I'm sorry. 
14 Q. Is there any other ordinance, other 
than the ones in these two cases we're talking 
16 about, in the City of Ketchum files that 
17 designates historic properties, to your 
18 knowledge? 
A. I don't know. 
MS. RIVERS: That's all I have. 
MS. BUXTON: Just a couple things. 
EXAMINATION 
I 23 QUESTIONS E3Y MS. BUXTON: 
2 4 Q. Ms. Cady, you were earlier asked by 
2 5 MS. Rivers whether -- you agreed that yo2 were 
, I 
: 2 0 8 )  345-96;l M 6 f.; C9UKT REPORTING SXVZCE: 119C. 120S)  34 5-8800 ( f a x )  
the custodian of the records for the City of 
Ketchum. Correct? 
A. Yes, 
Q. And then you were asked whether you 
prepared the documents for the two appeals that 
6 we're talking about today. Is thzt correct? 
A. Yes. 
Q. And you said that Ben Worst -- 
A. Ben Worst. 
Q. And who is Ben Worst? 
A. I'm sorry. He was the city attorney 
for the City of Ketchum. 
Q. And -- but it is the duty of the city 
clerk's office to supervise the preparation of 
official documents for certified documents for 
any purpose for the City. Is that correct? 
A. Yes. 
Q. And you supervised the legal 
department's compilation of these documents. Is 
that correct? 
A. Yes. 
Q. Thanks. One other question. You were 
asked by Ms. Rivers a question of whether or not 
you knew of any other ordinances other than those 
mentloned in rhese two rases that we're talking 
SUPPLEMENTAL AFFIDAVIT OF FRITZ X. HAEMMERLEd\b 
aboue today, which rs CV 07250 and CV 08233, that 
2 related to historic dlstrict designation, and you 
3 said you do not believe so. Do you know for 
4 sure, or have you looked for any additional 
5 ordinances? 
6 A. No, I have not. 
Q. And if there are additional ordinances, 
would the city clerk's office provide those to 
Ms. Rivers? 
A. Yes. 
Q. Same -- similar question for an 
ordinance designating historic properties. Did 
you look through the records of the City for any 
additional ordinances other than those two 
designated in these two cases? 
A. No. 
Q. So you don't know if there's an 
additional one? 
A. I do not. 
Q. If we find another one, will you 
provide that to Ms. Rivers? 
A. Yes, I will. 
MS. BUXTOI?: I have no further 
questions. 
MS. RIVZXS: I have no f~rther 
S U P P L E M E N T A L  A F F I D A V I T  O F  F R I T Z  X .  H A E M M E R L E - ( 3  
Page l? 
questions, but w i t h  the ur lde r s rand ing  -- let m e  
just ask one question. 
3 FURTWER EXMINP-TION 
4 QUESTIONS 3Y MS. RIVERS: 
Q. Do you index t h e  o r d i n a n c e s  when you 
6 c o m p i l e  them in t h e  r e c o r d s ?  Are t h e y  i n  
7 n u m e r i c a l  o r d e r ?  
A .  T h e y ' r e  i n  n u m e r i c a l  o r d e r .  
Q.  Okay. 
A .  O r i g i n a l s .  
Q .  But you have  a g r e e d  t o  p r o v i d e  u s  with1 
1 2  any  o t h e r  o r d i n a n c e s  r e l a t i n g  t o  h i s t o r i c  
13 p r o p e r t i e s  if t h e y  a r e  i n  y o u r  f i l e s ?  
A. Yes. 
15 MS. RIVERS: G r e a t .  Thank you. 
1 6  MS. BUXTON: I h a v e  no  f u r t h e r  
1 7  q u e s t i o n s .  
1 8  ( D e p o s i t i o n  Concluded a t  9 :  1 0  a .m.  ) 
1 9  ( S i g n a t u r e  Was R e q u e s t e d . )  
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1 REPORTER'S CERTIFICATE 
I ,  DIANA KILPATRICK, CSR No. 7 2 7 ,  
C e r t i f i e d  S h o r t h a n d  R e p o r t e r ,  c e r t i f y ;  
I T h a t  t h e  f o r e g o i n g  p r o c e e d i n g s  w e r e  t a k e n  
b e f o r e  m e  a t  t h e  t i m e  a n d  p l a c e  r h e r e i n  s e t  
f o r t h ,  a t  w h i c h  t i m e  t h e  w i t n e s s  was  p u t  u n d e r  
o a t h  b y  me; 
8 l  ? ' h a t  t h e  t e s t i m o n y  a n d  a l l  o b j e c t i o n s  made 
I w e r e  r e c o r d e d  s t e n o g r a p h i c a l l y  by  m e  a n d  w e r e  
t h e r e a f t e r  t r a n s c r i b e d  b y  me. o r  u n d e r  my 
d i r e c t i o n ;  
T h a t  t h e  f o r e g o i n g  i s  a  t r u e  a n d  c o r r e c t  
r e c o r d  o f  a l l  t e s t i m o n y  g i v e n .  t o  t h e  b e s t  o f  my 
a b i l i t y ;  
18 I N  WITNESS WHEREOF, I s e t  my h a n d  a n d  s e a l  
19 t h i s  --- bTh d a y  o f  ----- - -- -------I 2 0 0 8 .  
20 
--- 
D I N  K I P A R I C ,  CSR, RPR 
N o t a r y  P u b l i c  
H a i l e y ,  I d a h o  8 3 3 3 3  
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I f u r t h e r  c e r t i f y  t h a t  I am n o t  a  r e l a t i v e  
o r  e m p l o y e e  o f  a n y  a t t o r n e y  o r  p a r t y ,  n o r  am I 
f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  a c t i o n .  
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1 THE DEPOSITION OF BETH ROBRAHN was 1 DEPOSITION OF BETH ROBRAEIN 
2 taken on behalf of the Petitioner/PlaintiRat 2 S E P E m E R  29,2008 
3 the office of Haernrnerie & Haemmerie, 400 South 3 MS. RIVEiRS: This is the time set for 
4 Main Street, Suite 102, Hailey, Idaho, commencing 4 the deposition of -- what's your full name? 
5 at 9:30 a.m. on September 29,2008, before Diana 5 THE WTTM5SS: Beth Robrahn. 
6 Xlilpatrick, Certified Shorthand Reporter and 6 MS. RIVEiRS: Beth Robrahn, in Case 
7 Notary Public within and for the State of Idaho, 7 No. CV-08-233, Blaine County, Idaho. Would you 
8 in the above-entitled matter. 8 swear the witness, please? 
9 APPEARANCES : 9 BETH ROBRAHN, 
10 For PetitionerPlaintitiE. 10 first duly sworn to tell the truth relating to i 
11 Haemmerle & Haemmerle 1 : said cause, testified as follows: 12 BY MS. KATHLEEN RNERS EXAMINATION 
13 400 South Main STreet, Suite 102 1 13 QUESTIONS BY MS. RIVERS: 
I4 P.O. Box 1800 ' 14 Q. May I call you Beth? 
15 Hailey, Idaho 83333 I 15 A. Yes. My full name is Elizabeth, but 
16 For RespondentDefendant 260 First: / 16 yes, Beth. 
17 Lawson and Laski 1 17 Q. 1 may call you Beth, then? 
18 BY MR. MICHAEL D. POGUE i 18 A. Yes. 
19 P.O. Box 331 0 19 Q. My name is Kathleen Rivers. Have you 
20 Ketchum, Idaho 83340 20 ever had your deposition taken before? 
21 For RespondentDefendant City of Ketchum: 21 A. Yes. 
22 Moore Smith Buxton & Turcke ' 22 Q. And so you know how this process works, 
23 BY MS. SIEPHANJE J. BOhWY ,23  generally? 
24 950 West Bannock Suite 520 . 24 A. Generally. 
25 Boise, Idaho 83702 25 Q. Okay. I'll be -- 1 represent.-- I'm, 
!2Q8) 345-96'161 M g: M..COURT.PZmTmG SERVICE; Î NC (2DXj 345-88UO (fax.) 
b 
7 1. Afiidavit of Beth Robrahn 
8 2. A ~ n i s k a t i v e  Record for 
9 Case No. CV-08-233 
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1 one of the attorneys representing KGF 
2 Development, and f'll be asking you questions 
3 about your Lowledge and involvement in the 
4 enactment of the Ketchm TDR ordinances, You'll 
5 have to answer them and you're under oath. 'Fhe 
6 other lanyers may ask you questions afier I ask 
7 you quegions, if they so choose. Then a 
8 transcript is prepared and you're allowed to look 
9 it over, make any corrections behre signing it. 
10 A. Okay. 
11 Q. Do you understand how that works? 
12 A. Yes. 
13 Q. And one of the things is you should 
14 wait until I finish asking my question to answer, 
15 because she takes it down in the order, and if 
16 we're cutting each other off it's hard for her to 
17 get everything down, the court reporter. 
18 A. Okay. 
19 Q. It's very important. that you understand 
20 the questions that I ask and give accurate 
21 answers. If you don't understand then please 
22 just let me know. 
23 A. Okay. 
24 Q. Anything you don't know or aren't sure 
3 5  nf, ~ 
Page 6 
1 that your answers are accurate and correct. 
2 Okay? 
3 A. Okay. 
4 MS. RIVERS: And Counsel, can we agree 
5 that all objections are preserved for trial 
6 except as to the form of the question? 
7 MS. BONNEY: Yes. 
8 MR. POGUE: Um-hum. Yes. 
9 MS. RIVEXS: Thank you. 
10 BY MS. R I E R S :  
11 Q. Beth, can you just give me some 
12 background on your educational history? Where 
13 did you go to college, what did you study, that 
14 sort of thing. 
15 A. I received a Bachelor of Science in 
16 Natural Resource Management, Ohio State 
17 University, and I received a Masters in 
18 Planning -- 
19 Q. Let me stop you right there. Ohio 
20 State University. What year was that? 
21 A. I graduated in 1995. 
22 Q.  Okay. Then you went on to get a 
23 graduate degree? 
24 A. Yes. 
25 Q. And you say that was in Planning? 
Page 7 
1 A. Yes. 
2 Q. What is meant by a P l d n g  degree? 
3 A. I wasn't prepared for these quest-ions. 
4 It's typically City planning, so the work of 
5 implementing and writing City ordinances and, 
6 mainly the implemenbtion of the City's 
7 ordinances related to development, growth, 
8 etcetera. 
9 Q, And where did you get that Masters? 
10 A. The University of British Colwbia.  
1 Q. And when did you receive that? 
12 A. I graduated in -- I think it was 1999. 
13 Q. Was that a one-year course of study? 
14 A. Two years. 
15 Q. Two years, did you receive an MA or Mf? 
16 A. MA. 
17 Q. And beyond that Masters, any other 
18 advanced degrees? 
19 A. No. 
20 Q, And any special training courses or 
21 certificates that you received beyond that? 
22 A. In transportation planning, transit 
23 management, I have a certificate in transit 
24 management. I think that's all. 
25 I;) Qe7 
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1 A. I don't remember. 
2 Q. Was it just a course you took through 
3 work or something? 
4 A. Yes. 
5 Q. And tell me again me your work history. 
6 Afrer you received your Masters, where did you go 
! 7 to work? Or what was your first planning related 
8 job? 
9 A, For the City of Ketchum. 1 10 Q. Again, when did you receive your 
I 
11 Masters? 
112 A.In '99.  
1 13 Q. When did you go to work for the City of 
i 14 Ketchum? 
1 15 A. I actually started working for the City 
i 16 of Ketchum before I started my Masters program. 
I 17 1 started my Masters program in '97, and I did 
, 18 some work, internship type of work for the City 
: 19 of Ketchurn before that, and then during my 
20 Masters degree. 
21 Q. What type of internship work? U7as it 
22 in the Planning Department? 
23 A. Urn-hum. 
.24 Q. M a t  kind of, roughly -- what was your 
25 job description? 
SUPPLEMENTAL AFFIDAVIT OF FRITZ X. HAEMMERLE-25 
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1 A. S o r ~  of adminimtive assistant while 
2 they were doing their comprehensive plan process. 
3 Then during my internship while 1 was in school I 
4 did some actual staffreports, that type of 
5 thing. 
6 Q. So it would be safe to say that since 
7 roufly 1997 -- is that what you said? You've 
8 worked in the planning field? 
9 A. Yes. 
10 Q. After your Masters -- let me back up a 
11 little bit. Instead of going directly to the 
12 City of Ketchm work, did you work -- who else 
I3 did you work for in Blaine County? 
14 A. In Blaine County? I've worked for Wood 
15 River Ride Share, which was a nonprofit 
16 organization. 
17 Q. What did you do for them? 
18 A. I was the executive director. The 
19 founder and executive director. 
20 Q. Okay. When did you do that? 
21 A. I did that from about 1999 through -- 
22 officially probably 2000 through 2005, maybe. 
23 Q. And tell me what you were involved in 
24 when you were at that j ob. 
25 A TS 
Page 10 
1 work there until? 
2 A. Until A- of that year, 2007. 
3 Q. And what was your reason for leaving? 
4 A. I got a job as the Hailey P l ~ n g  
5 Director. 
6 Q. And are you the head of that d e p m e n t  
7 in Hailey? 
8 A. Yes. 
9 Q. Okay. Who do you report to at that 
10 job? 
11 A. The City Admini*ator. 
12 Q. When you were working at the City of 
13 Ketchum, did you have anyone working under you? 
14 Were you in a supervisory capacity at all? 
15 A. Not really. 
16 Q. How many people were in the d e p m e n t ?  
17 A. When I started there was another 
18 planner, and then the administrative person, and 
19 then the director and myself. 
20 Q. Beth, just a few questions, 
21 housekeeping, almost. Have you ever had any 
22 involvements or contacts with KGF Development, 
23 the plaintiff in this case, or Kevin Fortin, or 
24 its representatives related to this lawsuit? 
3 5  A P r n n t h  . . 
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1 programs in Blaine County. 
2 Q. Okay. Then in 2005 is when you went to 
3 work for the City of Ketchurn? 
4 A. Yes. I believe that was 2005. 
5 Q. And what were you hired as? 
6 A. A planner. 
7 Q. Arid were you the head of the Planning 
1 their attorney, Barry Luboviski. 
2 Q. %'hen wodd  those interactions have 
3 occurred? 
4 A. While we were writing the 7DR 
5 ordinance. 
6 Q. Did you meet with any lawyer regarding 
7 this deposition? 
8 Department? A. No. 
9 A.No.  ' 9 Q. Okay. Have you signed any written 
10 Q. Who was your boss there? j lo statements, made any recorded statements, spoken 
11 A. Harold Moniz. j 11 to anyone about the events related to this 
12 Q. And was he -- at some point did he ! 12 lawsuit? 
13 leave, or did you become the senior planner, or 1 13 MR. POGUE: Object to the form. You 
14 did you stay in that same role throughout your 114 can answer. 
15 tenure at City of Ketchurn? 15 MS. RIVERS: Would you like me to break 
16 A. No. I was promoted to senior planner, I 16 up -- 
17 still working under Harold. 1 17 MR. POGUE: No. 
18 Q. So when you first went in you were : 18 BY MS. RIVERS: 
19 just considered what would be called a planner? 19 Q. I will break it up. Have you signed 
20 A. Yes. 20 any written statements to anyone about the events 
21 Q. How much after you started work for 21 related to this lav\tsuit? 
22 them did you become a senior planner? 22 A. Well, the affidavit. 
23 A. It was either wthin the year -- within 23 Q. Was that the only one that you recall? 
24 my first year or soon after my first year. 24 A. Yes. 
25 Q. Okay And what was -- how long did you 25 Q. Have you made any recarded statem&? 
(208) 345-961 I M'& M COLRT'REPORTMG1SER171~, PW C (208) 345-8800 (fa.) 
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1 A. I don't think so. 
2 Q. Have you spoken to anyone about the 
3 events related to this lawsuit? 
4 A. Well, I spoke to Stephanie. 
5 Q. When did you speak with her? Did you 
6 meet with her in person or speak with her by 
7 phone? 
8 A. Over the phone. 
9 Q. When did that -- 
10 A. Probably last week. 
11 Q. Was that about this deposition that was 
12 coming up? 
13 A. Yes. 
14 Q. Was anyone else on that phone 
15 conversation? 
16 A. No. 
17 Q. Or present when you were speaking? 
18 A. No. 
19 Q. Was anyone in your oE1ce at the time 
20 when you were on the phone with her? 
21 A. No. And I also talked to Lisa Horowitz 
22 before I talked to Stephanie. 
23 Q. M o  is Lisa Horowitz? 
24 A. She is the Community Development 
25 T%secinr fnr t- 
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1 conversation with her about this? 
2 A. No. 
3 Q. The deposition or the case. 
4 A. No. 
5 Q. Okay. Anybody else? Did you have any 
6 conversations with anybody else about this 
7 deposition? 
8 A. I don't believe so. 
9 Q. Okay. And was ~t just one conversation 
10 that you had with Stephanie prior to this, about 
11 this deposition? 
12 A. Yes. Over the phone, one conversation. 
13 Then she sent me an e-mail with my affidavit 
14 attached to it. 
15 Q. And that war; the affidavit that you had 
16 previously filed or signed in the prior case, a 
17 different case? 
18 A. I guess so. I don't know what case it 
19 was for. 
20 Q, Okay. But it was for the affidavit 
21 that you had signed earlier, at an earlier time? 
22 A. Yes. In April. 
23 Q. Can you tell me everything you did to 
24 get ready for this deposition? 
75 A T c k l m m P , r l v a d  
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1 Q. M a t  did you talk to her about? Let me 
2 back up. When did you talk to her? 
3 A. Like the day or the day after Fritz 
4 called me about the deposition. 
5 Q. And when you say Fritz, that was Fritz 
6 Haemmerle, who is the attorney representing KGF? 
1 signed previously. That's all. 
2 Q. Okay. And did that include looking at 
3 the attachments to it as well? 
4 A. No. I did not look at the attachments. 
5 Q. Okay. I'm going to show you what's 
6 been marked Exhibit 1. 
7 A. Yes. MS. R I E R S :  I've actually, just for 
8 Q. And he called you to inform you about 8 counsel's information, I've sticky tabbed the 
9 this deposition? I 9 spots I'm going to refer to so it's easier to 
10 A. Yes. 1 10 find them. We can take them off. 
11 Q. And did you call Lisa or did she call i 11 BY MS. RIVERS: 
12 you? I 12 Q. And just for the record, the affidavit 
13 A. I called Lisa. ' 13 that you signed was not in a notebook. Isn't 
14 Q. And tell me, was that the only 14 that correct? It was just loose paper type form. 
15 conversation you had with Lisa before this 15 A. I think so. 
16 deposition? 16 Q. Do you recall? 
17 A. About this deposition? 17 A. I don't really recall. I think it was 
10 Q. Or before this. 18 just loose paper form. 
19 A. Yes. 19 Q. Okay. And can you-just quickly look -- 
20 Q. Tell me what you spoke to her about. 20 or take some time to look through it and tell me 
21 A. 1 told her I was being deposed, just to 
I 
21 if that appears to be a complete copy of the 
22 inform her, because I wasn't sure who In the City 22 aEdavit that you signed previously? 
23 ofI;etchum was involved w t h  they this. Then she 23 A. It looks like it. 
24 referred me to Stephanie. 24 Q. Actually. can you just quick]) look 
25 Q. Dld you have any substant~ve 25 through those exhibits as well and see if that 
('a81 347-96 1 1 M & M.EOURT RZPQRTTNG SEKUCE,.IFJC. 12083 343-8800 if=) 
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I 
1 represents the ehibits that you recall that were 1 1  MR. P O G E :  It's vague and a m b i p ~ u s .  
2 anached to the asdavit? 1 2 BY MS. RIW3.S: 
3 A, Yes. Looks like. 1 3 Q. Go ahead. I 
4 Q. Does that appear to be a true and 4 A. Can you repeat the question? 
5 accurate copy of the exhibit that you signed? I 5 Q. is it safe to say that the pages 
6 A. It appears to be. 
7 Q. In Case CV 07-250? 
8 A. It appears to be. 
6 describe the steps the City should take for 
7 revitalization? 
8 A. Yes. 
9 Q. And you signed that affidavit at whose 1 9 Q. And in fact, it says that in the very 10 request? 10 first paragraph, doesn't it? 
11 A. The Ketchm Ci?y Attorney at the time, 1 11 A. Yes. 
12 Ben Worst. I 12 Q. Can you tell me, going to the second 
13 Q. And I'm going to refer you to ' 13 page, 57, can you describe for me the second step 
14 At&chment C to y o u  affidavit. Actually, prior 1 14 there that's listed. 
15 to that, when was that -- when did you sign that ' 15 A. "Engage the Historic Preservation 
16 affidavit? If you can just look at that again. 
17 A. April l6th, 2008. 
18 Q. And that was signed, then, after you 
19 had left the City of Ketchurn. Right? 
20 A. Yes. 
16 Commission to advise the City on potential 
17 locations for heritage subdistricts for 
18 architectural heritage, especially cottage homes 
19 and historic buildings, could be preserved 
20 through such tools as transfer of development 
21 Q. I'm going to refer you to Attachment C, 
22 the Master Plan Framework, is the title of that 
23 attachment. Now, in your affidavit you state 
24 that this was prepared at the behest of the City 
35 nf Tpl1 me fi 
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1 little bit about that, how that came about. 
2 A. I'm not really sure how it came about. 
3 Just sort of evolved as something the City wanted 
4 to do to plan its downtown. 
Page 20  
1 the Ketchum P l m e r  with primary responsibility 
2 for preparing the TDR ordinance as called for in 
3 the Master Plan Framework. Correct? 
4 A. Correct. 
5 Q. And what is the date on that? Were you 5 Q. And can you go back and review the key 
6 a part of the request for that? I 6 projects and program's next steps, those two 
7 A. 1 worked for the City at the time. ' 7 pages, and tell me if there's any other mention 
8 A. Okay. 8 of a utilization of a TDR ordinance to achieve 
9 Q. Okay. What was the date on that? 9 any of the steps and recommendations. 
10 A. January of 2006. / lo A. Where do you want me to look? 
11 Q. So you were in the Planning Department / 11 Q. The same two pages. Can you just go 
12 when that was prepared? 12 back and review if there's anywhere else in those 
13 A. Yes. 13 recommendations where it suggests that use o f a  
14 Q. Would you go to page 56 and 57 of that 1 14 TDR ordinance to achieve those steps or 
15 Master Plan Framework, and just take a minute to , 15 recommendations. 
16 look at those two pages. a 16 A. I don't think so. 
17 A. Did you say 56? ' 17 Q. That's the oniy mention of a TDR 
10 Q. Fifty-six and fifty-seven. I 18 ordinance, is it not? 
I 
19 A. Okay. 19 A. Yes. 
20 Q. Is it safe to say that these two pages I 20 Q. Okay. And to your knowledge, was any 
21 describe the steps the Cit). should take for I 21 other -- anyone else in the City at the time 
22 revitalization? 22 working on a different TDR ordinance for other 
23 MR. POGUE: Object to the form of the : 23 reasons? 
24 question. 24 A. No. I don't think so. 
25 MS RIVERS: What's the objection? 25 Q. Okay. And as lead person for 
i20gj 345-96 El- M & M COURTREPORTfNG SERVICE, TNC8 (208) 345-BS00 (fax\ 
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1 developing a TDR ordinance, you reviewed the 
2 Archeological and Historic Survey Rqmrt, which 
3 is attached as Exhibit E to your aE&lr&. Is 
4 that correct? 
5 A. Yes. 
6 Q. And you reviewed that with the Eletchm 
7 Historic Presemation Comission? 
8 A.Yes .  
9 Q. What did that review entail? 
10 A. Basically I took all the propedes 
11 that were listed in the survey report, m 
12 basically they were all the properties over 
13 50 years old in Ketchm, that were i n d o m t o w ,  
14 and I took pictures of them, compiledall the 
15 idomation on the different properties %at I 
16 could find in this survey report, and from the 
17 other, like the library, wherever I couid find 
18 information, and compiled all of that infomation 
19 into a slide show for the Historic Prezrvation 
20 Commission to look at. 
21 Q. Okay. Let me ask you, one of the 
22 things that this Archeological and Histmica1 
23 Survey Report d ~ d  was to evaluate p r o p ~ i e s  in 
24 the City of Ketchum using the National Register 
25 nf PIR['.P.Sfir . . . . 
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1 all, or is it all in the comuni ly  core? 
2 A. They were all in the c0munjt.y core. 
3 Q. And when I say the TDR ordhmce, I'm 
4 lalking at this point about Ordinance 1005 that 
5 you were working on. Is that correct? 
6 A. Correct. 
7 Q, And can you also go to A m b e n t  4 of 
8 Exhibit E? What's the title of that amchment? 
9 A. Historic Sites Potentially Eligible or 
10 Listed to the National Register of Historic 
11 Places. 
12 Q. And that attachment lists all of the 
13 sites thoughout the City. Correct? 
14 A. Correct. That are potentially eligible 
15 or listed. 
16 Q. Okay. Now, Beth, I'm going to show you 
17 what's been marked Exhibit No. 2 in this case, 
18 and 1'11 represent to you that it's the record, 
19 the admlniswative record in case -- this case, 
20 08-233, Blaine County civil case. And -- 
21 actually, I'm going to back up. I'm not going to 
22 use that exhibit at this moment. 
23 A. Okay. 
24 Q. No, I am. I'm sorry. Getting mixed up 
I -- r 
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1 eligibility. Correct? 1 to the first few tabs in this. 
2 A. Correct. I MS. RIVERS: And Counsel, I don't have 3 Q. In fact, if you look at page 4 of 3 yours tabbed. 
4 Exhibit E, it states that there, doesn't it? 
5 A. Yes. 
4 MR. POGm: That's okay. 
5 BYMS. m R S :  
6 Q. And will you go to pages 3 8 though 4 1, 6 Q. T'm going to have you go to the first 
7 please, of that report? Actually, begiming I 7 tab and just basically tell me what that is, if 8 of 38. And that -- is it fair to say that those 8 you recognize that. 
9 four pages discuss the properties in the ' 9 A. It's an agenda for the Historic 
10 community core district? 1 10 Preservation Commission meeting of April 12, 
I1 A. That are eligible for the national i 11 2006. 
12 register, yes. 12 Q. And were you at that meeting? 
13 Q. The National Register of Historic 113 A I hope so. 
14 Places? 1 14 Q. Were you the one who conducted those 
15 A. Yes. 
16 Q. And that discusses the sites inthe 
17 community core district that either are listed or 17 Q. Okay. And tell me what the topic of -- 
18 meet those criteria. Correct? 18 the general topic of that meeting was. 
19 A. Yes. 19 A. Well, the agenda says, "Discussion of 
20 Q. Now, the community core district is 20 transfer of development rights for historic 
21 essentially the downtown district of  Ketchum? Or 
22 what is that? 22 Q. Okay. And the second page of this tab 
23 A. Essentially. 23 is a sheet with handwritten notations on it. Is 
24 Q. Okay. And the TDR ordinmcz, does it 
25 apply to propedles outslde the community core at 
(208) 345-961 1 M & M COUKTREPORTTNG SERWCE: R\IC (208) 745-8800 {fax). 
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I 1 Q. Do you knou whose handh",ng that is, 
i 2 by any chance? 
3 A. I'm not sure. 
i 
I 4 Q. Okay. k t ' s  just go to the next tab, 
I 5 then. Why don't we go to the nexl tab, and tell 
6 me what that is, and if you recall being at that 
I 
7 meeting. What meeting would that be? 
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1 properties listed on the Ketchum inventoq for 
2 historic landmark sites and structures. The 
3 Ketchum TDR pro pennits those property owner 
4 of heritage landmarks to sever and convey as a 
5 separate development right undeveloped floor area 
6 to be developed on a different and nonheribge 
7 property within the City of Ketchum. The progam 
1 Q. Do you recall when you took over? 
2 A. I don't recall. 
3 Q. And when you took it over, would you 
4 have been the one to prepare the agenda for the 
5 meetings? 
6 A. Yes. 
7 Q. And I'm going to refer you to the next 
8 page of that. Do you recognize the -- 
9 A. Probably Stephanie's handwriting. 
10 Q. Okay. Let's go to the next tab in 
11 that. Actually, no. Let's back up. I want to 
I 8 A. The meeting of the Historic 8 enables standard market forces and the demand for 
9 Preservation Commission, June 14th 2006, I 9 residential floor area to accomplish a community 
I 10 "Recornendations to City council to adopt 2005 goal of preserving Ketchum's heritage as 
I If windshield s w e y  of historic properties. 11 reflected in its built environment." 
13 regarding relocating the First Congregational 
l o  
12 Discussion and recornendations to City council 12 Q. And does that comport with your 
1 
13 understanding of the purpose of the transferable 
14 Church to 580 East Avenue North. Update on the 14 development rights program? 
15 status of the fiscaI year, 2006. Certified local 25 A. Yes. 
I 
16 govement grant project. Tentative discussion 16 Q. And a couple pages later, there's a 
17 of draft, heritage transfer right ordinance." 17 document entitled Drafi Transferrable Development 
18 Q. Let me is stop you there. Who prepared 18 Rights Program. Do you know who drafted that? 
r 19 those agendas? 19 A. I'm not sure. Looks like, from the 
20 A. I'm not sure. This one and the one 20 footer, that it might have been from the 
21 before might have been prepared by Stephanie 21 consulting team that did the downtown master 
22 Webster, who was another planner for the City of 22 plan. But I'm not really sure. 
23 Ketchum. She was actually the staff planner for 23 Q. Would you have drafted that, or do 
24 the Historic Preservation Commission until I took 24 you -- you have no recoIiection of drafting that? 
~t OYP.~ 75 A T it. 7 dnn't 
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1 really have a recollection of it. 
2 Q. Okay. And again, does it just 
3 reiterate the same purpose that was in the 
4 document you just talked about previously, the 
5 Transferable Development Rights Program Overview? 
6 A. Yeah. It expands on it. 
7 Q Okay. If you'd go to the next tab. 
8 What's the title of that one? 
9 A. HPC Meeting, July 12th, 2006. 
10 Q. And HPC would stand for the Historical 
11 Preservation Commission meeting? 
12 refer you to part of that same tab. There is a 1 12 A. Historic Preservation Commission. 
13 document entitled Transfer of Development Rights / 13 Q. Do you recall, were you the chair of 
14 Program Overview, City of Ketchurn. Is that a 14 those meetings when you took over? 
15 document that you prepared, or drafted? ' 15 A. No. 
16 A. I'm not sure. I probably did, but I 1 16 Q. Who was the chair? 
17 can't say for sure. ' 17 A. I think Jim Racito {phonetic.} 
18 Q. Does it indicate what the purpose of n on the Preservation Commission? 
19 the Transferable Development Rights Program is? 
20 A. It does. 20 Q. Okay. Do you recall being at this 
21 Q. What is that purpose that is stated 
22 there? 22 A. No, I don't recall, And it looks like 
23 A. I1 says. "The purpose of the Transfer 23 Stephanie's handwriting again. 
24 of Development Rights Program is to encourage the . Wow many Historic Preservation 
25 preservation of heritage landmarks, those eetings would you say you afsenhd 
(208) 345-961 I. M & M COURT REPORTPIG SEWlCE, MC' (208') 345-S800 ifax-) 
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i 
1 prior to the enactment of the ordinance? j 1 heritage site was located. Correct? 
2 A. I have no idea. ' 2 A. Yes. 
3 Q. Would it be five, or would it be 1 3 Q. And the Historic Preservation 
4 twentyfive? 1 4 Com~ss ion ' s  recommendation was to allow a 
5 A. I don't know. 5 historic building properry owner to sell their 
6 Q. No recollection whatsoever? I 6 development rights as an incentive for preserving 
S U P P L E M E N T A L  A F F I D A V I T  O F  F R I T Z  X .  H A E M M E R L E d 3 (  
7 A. No. I would have to look back through 
8 all the files to figure that out. 
9 Q, And would you -- you did attend some of 
1 ordinance you were working on pursuant to the 
2 recommendation in the master plan? 
3 A. Yes. 
4 Q. M a t  was your understanding of the 
5 purpose of the ordinance? 
6 A. It was to preserve -- we already talked 
7 about it. It was back in other exhibit. It was 
8 to preserve historic properties in the City of 
7 the historic building. Right? 
8 A. Right. 
9 Q. And if you would go to Exhibit G, and 
1 Q. To property owners? 
2 A. Yes. 
3 Q. What's the date? 
4 A. February 7,2007. 
5 Q. Okay. Can you just go to Exhibit H, 
6 please? And what is Exhibit H, for the record? 
7 A. It's -- is -- 
8 Q. Just the title. 
9 Ketchum and downtown. / 9 A. Historic Preservation Commission 
10 Q. Okay. And go back to Exhjbit F of your f 0 Recommended Heritage Sites, November 8,2006. 
11 affidavit. Can you identify that? / 11 Q. And I just have a question, going to 
12 A. It's a staff report. ,12 page 3 of that, on the bottom there's a notation, 
13 Q. And who was that prepared by? 13 "NKRP eligibility." Would that be National 
14 A. By me. I 14 Historic Register? What does that NKRP stand 
15 Q. And what was that prepared for? 1 15 for? 
16 A. Special Planning & Zoning Commission 16 A. I'm not sure exactly. It is something 
17 meeting, December 1 1,2006. ' 17 to do with the national register. 
18 Q. Was that the Planning & Zoning ' 18 Q. Do you know what the notation IE is? 
19 Commission, one of the meetings to discuss the 19 A. It's ineligible. 
20 Ordinance 1005? 20 Q. Do you think it should be NRI-IP, 
21 A Yes. 21 National Register of Historic Places? I wonder 
22 Q. The TDR ordinance? 22 if that's just a fypo. 
23 A. Yes. 23 A. Probably. 
24 Q. And the focus -- the sending sites were 24 Q. So the E is ineligible. Is that 
25 lirn~ted to s~tes where a historic building or 25 correct? 
(208) 345-961 1 M & M COURT REPORTTNG'SEX"VICE. FNC 1208) 345-8890 (fax) 
10 the meetings? I 10 can you tell me what that is? 
11 A. Yes. 1 1 A. It's a notice sent to property owners. 
12 Q. And you were -- at some point you 1 12 Q, And what was the purpose of that 
13 replaced -- what was the woman's name? ' 13 notice? 
I 
14 A. Stephanie Webster. I 14 A. It was to notify property owners of 
15 Q. You replaced Stepharue Webster as the 1 15 public hearings that had been held by the City 
16 Ketchum representative fiom the Planning ' 16 council on the TDR program. Talks about the 
17 Department at the Commission meetings? 
18 A. Right. 
19 Q. I'm going to refer you -- I guess 1'11 
20 do that in a moment. We'll come back to that 
21 exhibit in a minute. Let's go back to your 
22 affidavit, which is marked as Exhibit 1, and I'd 
17 purpose of the TRR program. 
18 Q. And what is the purpose that's stated 
19 there? 
20 A. To encourage the preservation of 
21 significant buildings and sites representing 
22 local bistory and heritage within the community 
23 ask you to go to Exhibit L. Just take a minute 123 core. 
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1 A. Yes. ; 1 A. The hills? I believe so. 
1 2 MS. B O W Y :  Just to clarify, did you ' 2 Q. Okay. At the time -- and actually, 
3 prepare this docment, Exhibit H? 1 3 strike that. In iact, Ordinance 1005 actually 
4 THE \N177\%ESS: Yes, I did. I 4 had a provision that stated the development 
I 5 BY MS. H E R S :  1 5 rights were not to be severed from vacant lots. 
6 Q. Beth, did you ever understand that the / 6 Correct? 
SUPPLEMENTAL AFFIDAVIT OF FRITZ X. H A E M M E R L E " ~ ~  
I sa 
1 7 puvose of the TDR ordinance was to protect open 8 space? 
1 Q. The city wasn't built out. Is that 1 1 Q. And would it be possible for a sending 
7 A. Correct. 
8 Q. Okay. And just for the record, Trail 
2 correct? (1 3 A. That's correct. 
4 Q. Okay. In fact, places like Reinheimer 
2 site to develop -- to sell its rights to the 
3 receiving site next door, if there was a 
4 receiving site? 
9 IvR. POCUE: Object to the form of the I 9 Creek m s  t h r o ~ @ ~  the City of Ketchum. Correct? 
1 
10 question. ' 10 A. yes. 
I1 MS. RIVERS: What's the problem with I 11 Q. And Warm Springs Creek? 
12 the fom? A. Yes. 
13 MR. POCUE: Calls for speculation, and Q. And the Big Wood River. Correct? 
14 relevance. A. Correct. I 15 BY MS. RIVERS: Q. Okay. Now, I'm going going to refer 
16 Q. You can go ahead and answer. I 16 you back to Exhibit 2, the Administrative Record. 
5 Ranch, i s  that in the City of Ketchurn? / 5 A. I think so, but I'm not sure. I would I 6 A. I believe so. I .6 have to read the ordinance again. It's been a 
7 Q. And that's open space. Correct? I 7 long time. 8 A. Yes. 8 Q. Okay. Why don't you take the time to 9 Q. And Nob Hill, the undeveloped part, is 9 do that and let me know. 
10 that in the City of Ketchurn? / 10 MS. BONNEY: For my clarification, was 
11 A. Yes. 11 this only within the community core? 
12 Q. And that's undeveloped. Correct? 1 2  THE WITNESS: Yes. 
13 A. I think the nob itself. / 13 MS. RIVERS: Ordinance 1005 is L. 
14 Q. The nob itself. Conect. / 14 MS. BONNEY: Are we asking for her 
15 Q. And the Big Wood Golf Course, is that j 15 legal interpretation of the ordinance? 
16 in the the City of Ketchum? I l6 MS. RIVERS: Well, she said she'd have 
17 A. Yes. 17 to look back through the ordinance. I asked if 
18 Q. And is there open space as part of the 18 it would be possible for a sending site to sell 
19 goif course? 19 its development rights to the property next door 
20 A. Yes. 20 if it was a receiving site. And she said she 
21 Q. And the hills above the golf course, up 21 didn't know, she'd have to look back at the 
22 to the Sun Valley city line, is that in the City 22 ordinance. 
23 of Ketchurn? 23 THE WITNESS: I think just generally. 
24 A. 1 would guess so. 24 BY MS. RIVERS: 
25 Q. And are they undeveloped? 25 Q. Actually, would you answer my quesbon 
(206) 345-96 11 . M & M COURT REPOR?TNG'SERt?C$ IISC: (208) 345-8800 (fay' 
17 A. My understanding of the purpose was the 
I8 preservation of historic properties. 
19 Q. Did you ever understand the purpose was 
17 A. I just want to clarifji, part of the 
18 purpose of the TDR Ordinance, it was for the 
19 preservation of historic buildings, but also of 
I 20 to protect wildlife or critical areas? 20 scale, of the smaller scale of downtown. 
21 A. No. ' 21 Q. And just getting to that, iet me ask 
22 Q. And at the time Ordinance 1005, which 1 22 you something. The way the Ordinance 1005 was 
23 is Exhibit L, was drafted and enacted, was there 123 drafted, the receiving sites and the sending 
24 undeveloped land within the City of Ketchurn? 1 24 sites were intermixed throughout town. Correct? 
35 A Yoc: J.,bdke c n  25 A VF~S T think qn 
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1 first? Would it be possible for someone who had / 1 A. Looks like the legal description is the 
2 a sending site to sell their development rights i 2 same. In one table it's noted as 580 North Main 
3 to a propem if it was a receiving site, ifit  / 3 Srreet, and the other it's noted as Sixth Sweet 
4 was next door to them? I 4 and Main, but the legal description appears to be 
5 A. I think generally the idea is that a i 5 the same. ,4nd Ordinance 1034 there's a strike 
6 sending site can transfer to a receiving site, if 6 through for 520 East Second Street. 
7 it's des ip ted .  I  7 Q. And is that the 1 s t  one on that page? 
8 Q. So it doesn't matter where the / 8 A. Yes. Then there's an addition in 1034 
9 receiving site is, ar, long as it's d e s i p t e d  a / Q of 520 East Second Street. 
10 receiving site? 10 Q. So it was stricken on the first page of 
11 A. I think so. that, but added at the end. Is that right? 
12 Q. If you'll iook at the -- the sendtng 
13 and receiving sites are interspersed throughout Q. And is 520 East Second Street on 
14 the cornunity core. Correct? I Ordinance 1005? 
15 A. Correct. A. Yes. It was the last listing on the 
16 Q. And it's not as though all the sending I first page of the table. 
17 sites are in one area and a11 the receiving in Q. So the sending sites are the same on 
18 another area. 18 1034 as on 1005. Is that correct? 
19 A. Right. 1 :: A. It appears to be that way. 
20 Q. In fact, there's sending and receiving / 20  Q. Okay. And does it list the receiving 
21 right next door to each other. Correct? I 21 sites, or does just list the sending? 
22 A. If you can show me a color copy. 1 I 22 A. I think it's just the sending. 
23 Q. I will. I think this is a color copy. 23 Q. I'm going to have you look at 
24 I don't think I have a color copy of that one. 
25 T'm l d y  
. . 1 24 Ordinance 1034, and say Exhibit 4, and ask you 
i -- 
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1 at that, the black and white, the shaded is the and the sending are interspersed throughout the 
2 sending site, the slash lines are Phase LI 2 town. Correct? 
3 sending site, receiving site are clear. Right? 3 A. Correct. 
4 A. Uh-huh. But there's two clear ones and 1 4 Q. And the receiving sites aren't lumped 
5 they're different, so I wouldn't be able to -- in one area and the sending in another area. 
6 Q. I'm going to show you what's been 6 They're all mixed throughout. Correct? 
8 you recognize that ordinance at all? 
7 marked Exhibit 4, and that is Ordinance 1034. Do / 7 A. Right. 
Q. Okay. Now, I'm going to have you look 
9 A.No.  i 89 back to Exhibit -- strike that. And if you look 
10 Q. I'm going to represent to you that it 1 10 at the receiving and sending sites in 1034, and 
11 is the ordinance -- did you work on that / 11 assuming the sending sites are the same as 1005, 
12 ordinance at all when it was initially being i 12 which you just stated, again, some of the sending 
13 restated and redrafted? : 13 are right next to the receiving sites. Correct? 
14 A. I'm not sure. ; 14 A. Correct. 
15 Q. Okay. I'm going to ask you to compare 15 Q. So as a hypothetical, if a one-story 
16 the list of sending sites in Ordinance 1034, 16 sending site wanted to sell its development 
17 which has been marked as Exhibit 4, to the list 17 rights to the building next door, then it's 
18 of sending and receiving sites in Exhibit L, 18 possible that you'd have a one story right next 
19 which is Ordinance 1005. Would you just go 19 to a four-story building. Correct? 
20 through and compare them and tell me ~f they are MS. B O m Y :  Objection. Calls for a 
21 identical or if there are any changes that you 21 legal conclusion. Go ahead and answer. 
22 can tell. THE WITNESS: Correct. 
23 A. Well, I see one change. 23 BY MS. RIVERS: 
24 Q. M'hich one IS that? Can you tell me 24 Q. And Beth, do you consider yourself an 
25 whjch,property? 25 expert in planning? 
(208) 345-961 1 M M COURT REPORTING SERVICE. RVC (208) 345-8800 (fax> 
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1 MR. PDFW: Object to the ibm ofthe 
2 queslion. 
3 BY MS. RJWRS: 
4 Q. Beth, you have a lor of l r a i ~ n g  in 
5 planning. Correct? 
6 A. Conect, 
7 Q. You have a Masters degree in it. 
8 Conect? 
9 A. Conect. 
10 Q. And you indicated that part of your 
11 training it is draPcing ordinances. Correct? 
12 A. Correct. 
13 Q. Who made the initial draft of this, 
14 Ordinance 1005? 
15 A. I did. 
16 Q. Thardc you. Now I'm going to take you 
17 back to Exhibit 2, the record, the Administrative 
18 Record in thls case, which is again Exhibit 2. 
19 And I'm going to refer you to -- I'm going to 
20 refer you to the tab that has the P & Z meeting 
21 September 24th, 2007. It's the other counsels' 
22 eighth tab back. And towards the end of that, 
23 the document in that tab, is -- looks like an 
24 Excel spreadsheet of sorts. 
35 A T W r l r n  
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1 when you might have put that docment together? 
2 A. Well, I put this particular docment 
3 together 02/22/07. 
4 Q. And does that list the sites -- sending 
5 sites that are eIigible for the National Historic 
6 Register? 
7 A.Yes. 
8 Q. And why did you prepare that? Do you 
9 recall? 
10 A. It was in the process of designating 
11 sending sites, and we went through various 
12 versions of different sorts of priority levels 
13 for diff'erent sites. 
14 Q. And does that characterize all of the 
15 sending sites under that ordinance, 1005? 
16 A. Well, it should. 
17 Q. Okay. And how many sites are 
18 identified as Eligible for National Register? 
19 A. Four. 
20 Q. And is that the National Register of 
21 Historic Places? Is that what you mean by that? 
22 A. Yes. 
23 Q. And why are there only four? 
24 A. Because there's only four properties in 
1 
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1 Q. One of them says at the top, Property 
2 Eligible For National Register. Is that correct? 
3 A. Well, yeah. It's cut out, but yeah, 
4 I'm sure it's National Register. 
5 Q. And this -- do you know when this 
6 document was prepared or who might have done 
7 that? 
8 A. I don't know when it was prepared. I 
9 prepared it. 
10 Q. You prepared that. Okay. Actually, 
1 Register. 
2 Q. Okay. Does it -- does Eligible For 
3 National Register mean that they meet the 
4 criteria for listing on the National Register of 
5 Historic Places? 
6 A. Yes. 
7 Q. And those four sites are in the 
8 community core? 
9 A. Yes. 
10 Q. Can you just tell me what the names of 
11 later on in this record, there's another one with 11 those sites are? 
12 a footer on it. back at about seven tabs back 1 12 A. The GriEth House, Lewis L-moo 
13 fUrther at the TDR Analysis, in the section 13 Grifith Store, the Lon Price, Esther Fairman 
14 entitled TDR Analysis. Bear with me while I find 1 14 House, the Forest Service Park. 
15 it. You might recognize this one. Okay. Does 15 Q. And are those sites that are listed as 
16 this appear to be the same document, just a 16 eligible for listing in the National Register 
17 lengthwise version? 17 identified as sending sites in Ordinance 1005? 
18 A. Well, I don't know if it's the same 18 A. They shouid be, yes. 
19 document. 19 Q. And are any of the other sites 
20 Q. Okay. What's the title on this one? 20 identified in Ordinance 1005 eligible for listing 
21 A. Eligibie for National Register. 21 in the National Register of Historic Piaces? 
22 Q. And there's a date on the bottom of 22 A. No. Those are the only four. 
23 that. 23 Q. Okay. And I'm going to have you look 
24 A. Says Sendlng Sites. 02/23/07. 24 at Ordinance 1034, which is marked as Exhibit 4, 
25 Q Does that refresh your recoIlection of 25 and would you juA, if -- we can go off the 
12081 345-96 1 1 MJ Bsh4 COURT REPORTMGJSERVICE! R\lC (208) 345-X800 
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1 record while you take a little time. I'd like 1 1 property than otherwise? 
2 you to compare it to Ordinance 1005, the one that / 2 '4. Yes. 
3 you worked on, then I'd like to ask you to -- ; 3 Q. How much higher? 
4 just about some of the changes. / 4 A. I don't recall. 
5 m. POGUE: I'm going to object. Go 1 5 Q, Could they go an additional story? 
6 ahead, Stephanie. 1 6 A. 1 don't recdl exactly. 
7 MS. BONNEY: I certainly am going to I 7 Q. You have no recollection of the 
8 object to that, one, because she didn't work on 8 ordinance that you drafted as to whether you 
9 1034; but more importantly, the documents speak a three-story building on a site to 
10 for themselves. 
11 m. POCUE: And I'll reiterate the 1 A. Not off the top of my head. 
12 objection. She's testified she did not work on 1 12 Q. Well, if you went back to the 
13 the ordinance, was not involved with it, that is ' 13 ordinance, would that refresh your recollection? 
14 essentially an administrative or clerical task, 1 14 A yes, it should. 
15 and going through and comparing differences and / 15 Q. Okay. Why don't you look at that. 
16 asking her to speculate on why they might be A. Okay. It says here in the ordinance, 
17 there, when she has no idea. So aside not being :; "Affixing development rights through the process 
S U P P L E M E N T A L  AFFIDAVIT OF F R I T Z  X. H A E M M E R L E d 3 S  
18 a good use of time, 1 think the question is 
19 improper. 
20 MS. RIVERS: She's obviously an expert 
21 in planning, and she drafts ordinances, could 
22 probably testify to this. But what I'll do, I 
1 BYMS.RIVERS: 1 district that they could use to develop their 
2 Q. First, tell me how - what I'd like you I 2  property. Do you recall? 
3 to do -- actually, let's back up. Ordinance 1005 1 3 A. 1 don't. 
18 set forth herein allows the construction of a 
19 specified amount of floor area square footage on 
20 a fourth floor on a designated receiving site." 
21 Q. So I want to ask you a little bit 
22 about, also, floor area ratio, because that's 
4 refers to heritage sites. At some point, did the 
5 term historic change to heritage, or why were 
6 they called heritage sites? 
7 A. The idea with the term heritage site 
8 was that there are other sites that are of value 
9 historically to the City that may not be eligible 
23 have some very specific questions about the floor ' 23 referred to a lot in the ordinance. Under the 
24 area ratio sections, which I think are identical, 24 zoning existing at the time, what could someone 
75 sn I'll 125 -- 
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4 Q. Okay. And how does floor area ratio 
5 work? Tell me. I don't really understand it. 
6 A. It's the area of a building divided by 
7 the area of the lot, the square footage of the 
8 building. 
9 Q. Would you say all floors of the 
10 for the National Register. So all the properties i 10 building? M e n  you say square footage, do you 
I1 together were referred to as heritage sites. 11 mean of the footprint of the building, or every 
12 Q. And I want to ask you a little bit 
13 about Ordinance 1005, and how it works, what 13 A. Should be every -- should be every 
14 was -- first of all, that applied to the 
15 community core district. Correct? 15 Q. Okay. And tell me again, it's the 
16 A. Correct. 16 square footage divided -- 
17 Q. And in that district, what, while you 17 A. Of the building, divided by the area of 
18 were working for the City of Ketchum, were the 
19 existing height limits? 19 Q. Okay. If somebody on one lot has a one 
20 A, I don't remember. 20 floor area ratio, and the person on the next lot 
21 Q. Okay. And under -- what was your 21 has a two floor area ratio, what does that mean? 
22 understanding of the ordinance, or how did you 22 And they're the same size lot, say. 
23 draft ~ t ?  If a building sold development rights 23 A. Well. the one lot is covered with 
24 to a receiving s~te, could a receiving site 24 one-story building. and the other has two 
25 development more -- to a greater height on their 
(208) 345-96 7'1 M Zi M CObXT REPOP,'TMG'SEIR'tiICE, TNC (208) 345-8800 (fior) 
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1 Q. Mow does that n w l a t e  to Boor area 
2 ratio? 
3 '4. The Roor area ratio, the one that has 
4 one, has --just in terns of blocks. It could be 
5 pieced together different] y, but just very simple 
6 version. 
7 Q. Right. 
8 A. Floor area ratio of one, you could have 
9 your entire lot covered with one story of 
10 building. If you have a floor area ratio of two, 
11 you could have your entire lot covered with two 
12 story of building. 
13 Q. So is it fair to say that a higher 
14 floor area ratio means that you can develop the 
15 property denser? 
16 A. Yes. 
17 Q. More stories? 
18 A. Yes. 
19 Q. Okay. And is it fair to say that the 
20 way Ordinance 1005 works is that if you preserve 
21 a historic site on your property, you could sell 
22 development rights, a greater amount of 
23 development rights to, than would otherwise be 
24 able to build on that property? 
35 A p n t  
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1 don't know exactly. 
2 Q. You don't recall whether that was 
3 eliminated or whether it was recornended or 
4 anything like that? 
5 A. I don't recall. I don't recall. 
6 Q. Okay. Let me just repeat the question. 
7 1 forget. Did you say you put together the first 
8 draft of the Ordinance 1005? 
9 A. Yes. 
10 Q. Okay. And in drafting those 
11 provisions, what authority did you look at to 
12 determine what you would need to include in the 
13 ordinance, if any? 
14 A. Well, I don't really remember. I mean, 
15 I'm sure I looked at State code, but I don't 
16 remember exactly. 
17 Q. You don't remember what statutes you 
18 looked at? 
19 A. No. 
20 Q. Okay. Did you look at the Idaho 
21 statutes when you were working on it? 
22 A. Yes. 
23 Q. Okay. I'm going to just -- I don't 
24 have too much more here. But I would Iike you to 
vni 1 T m e  
i 
Page 52 
SUPPLEMENTAL AFFIDAVIT OF FRITZ X. HAEMMERLE-3b 
1 rights that you could build, normally. 
2 Q. If your property is under the current 1 3 zoning of floor area ratio of one, under the 
4 ordinance, if you designate it as a sending site 
5 and sell development rights, you can sell floor 
6 area ratio development rights of two. Correct? 
7 A. My understanding is each property -- 
8 again, just sort of conceptually, each property 
9 under the zoning regulations is allowed, has a 
10 right to develop X amount of area. And if you 
1 Idaho Code. Are you fimiliar with this book? 
2 A. Um-hum. Yes. 
3 Q. And I'm going to ask you -- I'm going 
4 to refer you to Chapter 46. Have you looked 
5 through that section before? 
6 A. I'm sure I have. 
7 Q. And do you recall looking at that 
8 section when you drafted this ordinance? 
9 A. I probably did. 
10 Q. You don't know for sure? 
11 agree to preserve your building, you can take I 11 A. I mean, I probably did. 
12 whatever development right is above and beyond / 12 Q. Just -- you say you probably did, 
13 the amount that's occupied on the site. You can 1 13 simply because -- why do you say you probably? 
14 sell that additional square footage to another I 14 A. Because I don't remember exactly 
15 property. i 15 everything 1 did in preparing this ordinance. 
16 Q. So is it fair to say it's a wash, then, j 16 Q. Okay. Let me ask you something. Did 
17 between the development that you could do on your 17 the City of Ketchurn, while you were working 
18 sending site, if you don't do it, you sell that 18 there, establish a historical district by 
19 amount to a receiving site? So it's a wash in i 19 ordinance? 
20 terms of developable space? 20 A. I don't know. 
21 A. Tnat's my understanding, yes. I 21 Q. You don't know -- 
22 Q. Okay. .4nd do you recall the 22 A. I don't recall if they did or not. 
23 restriction in the ordinance about receiving 1 23 Q. Okay. Do you recall them - you don't 
24 sites being adjacent to a hundred foot avenues? 24 recall if they did or not, Do you recall ever 
25 A. I recall there being something, but I 25 seeing a b o r i c  district osdinanceor workmg 
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1 on that for the City of Ketchm? I 1 been done differently. 
2 A. I don't believe so. / 2 Q. And in working on Ordinance 1005, did 
3 Q. You did not work on one? ! 3 you or anyone in your department do a market 
4 A, I don't believe so, no. / 4 analysis? 
5 Q. And today, do you know ifKetchm has a i 5 A. Yes. 
6 historic district ordinance? An ordinance ( 6 Q Of the sites? Arid what was the title 
7 establishing a historic district? 1 7 of that document? 
8 A. I don't know. 1 8 A. I don't know. 
9 Q. Does the tern a Certificate of ' 9 Q. Was it attached to your asdavit ,  
10 Appropriateness mean anflhing to you? / 10 or -- 
11 A. It kind ofrings a bell, but I don't 1 11 A. Yeah. I think so. No. I don't see it 
12 remember exactly. I 12 here. I thought it was referred to and attached. 13 Q. Why does it ring a bell? 13 And I'm not sure if what I'm thinking of is what 14 A. Because it sounds like some teminolo~y 14 you were asking about. It was just an analysis 
15 we were using in the administrative part of the 1 15 of the supply and demand. The quantity of 
f 6 TDR ordinance. 1 16 sending sites and receiving sites, and -- it was 
17 Q. Okay. Do you remember draRing a I 17 like a supply and demand kind of basic analysis. 
18 provision in your ordinance about a Certificate Q. Was it an analysis that studied the 
19 of Appropriateness? 19 capacity -- the receiving areas, whether the 
20 A. I don't remember specificalIy. 20 receiving areas had the capacity to accommodate 
21 Q. Okay. Why don't you look through that 1 21 la the number of development rights? 
22 ordinance and tell me if there's anything in i 22 A. Right. Right. 
23 there about a Certificate of Appropriateness. ' 23 MS. RIVERS: I don't have any other 
24 MS. BONNEY: Objection. Calls for a / 24 questions. ~hanks.  
Y .  Can \aretake R five--. Page 56 
I 
1 itself. 
2 THE WTNESS: I'm not seeing anything. 
3 BYMS.RIKRS: 
4 Q. While you were working for the City of 
5 Ketchum, did you ever pass an ordinance 
6 specifically designating historic properties? 
7 MS. BONNEY: Objection. Could you 
8 clarifl, Did you pass an ordinance? 
9 BY MS. RIVERS: 
10 Q. Did the City of Ketchum, to your 
11 knowledge, pass an ordinance designating historic 
12 properties? 
13 A. I think that was part of the TDR 
14 ordinance. 
15 Q. Okay. And when you say you think it 
16 was part of it, tell me what part of it 
17 designates historic properties. 
18 A. I think the criteria in the designation 
19 of sending sites and that table was essentially 
20 designating those sites. 
21 Q. So you're saying that -- naming the 
22 sending sites there was -- and -- dong, as part 
23 and parcel of the TDR ordinance, was Ketchurn's 
24 ordinance designating historic properties? 
25 A. Thatis my. recallecti~n. Lt m y .  have, 
1 break, please? 
2 MR. POGUE: Sure 
3 (A Break Was Taken.) 
4 MS. BONNEY: I assume we're back on the 
5 record. I have no questions. 
6 MR. POGUE: I have no questions. 
7 (Deposition Concluded at 1 1 : 15 a.m.) 
8 (Signature Was Requested.) 
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Date: 1120/2009 Fifth Judicial District Court - Blaine County 
Time: 09:Ol AM Minutes Report 
Page 1 of 2 Case: CV-2008-0000837 
KGF Development, LLC vs. City Of Ketchum, Idaho, A Municipal Corp 
Selected Items 
User: PAIGE 
Hearing type: Motion for Summary Judgment 
Assigned judge: Robert J. Elgee 
Court reporter: Susan Israel 
Minutes clerk: Rosa Stinnett 
Minutes date: 01/12/2009 
Start time: 03:OO PM 
End time: 0425 PM 
Audio tape number: 0160 
Parties: Fritz Haemmerle; for Plaintiff 
Stephanie Bonney; for Defense 
Ed Lawson; for Other Party 
Tape Counter: 300 This cause came regularly before the Court this day for a hearing on Motion for Summary 
Judgment. Fritz Haemmerle was present on behalf of the Plaintiff; Stephanie Bonney was 
present on behalf of the Defendant. Also present was Mike Pogue on behalf of 206 First. 
The Court introduced this matter. 
The Parties were prepared to proceed. 
Tape Counter: 305 Haemmerle speaks on behalf of KGF Development. Supplemental affids, have been 
submitted. At this time, these are made part of the record. All in agreement. He then 
proceeds to confirm binders 1,2, 3 and exhibit part 1, part 2 and 3 are contained in binders 
as well. 
Tape Counter: 306 All briefs have been reviewed and hearing will now proceed. 
Tape Counter: 308 Haemmerle presents challenge to City of Ketchum ordinance 10-34. He questions 
purpose of the second TDR ordinance, and statute 67-4619. Deposition of Beth Robrahn 
testified that only 4 sites were historical according to the National Register. He does not 
believe court can apply 67-4612. 
Tape Counter: 318 Court asks for clarification on 67-4619, as designated by 67-4614. 
Tape Counter: 319 Haernmerle continues. 
Tape Counter: 321 Court questions Haemmerle that there may be a difference in historical sites within a city 
to that of one as designated as hsitoric by the State. 
Tape Counter: 323 Haemmerle continues. He speaks of 67-4612 as a zoning protection place that might 
allow authority to the city for an historic site. Argument is heard on 67-651 1. 
Tape Counter: 328 Court then speaks on TDR's. 
Tape Counter: 330 Haemmerle continues that the TDR's did go through the political process. 
Tape Counter: 332 Court speaks of sending and receiving sites. 
Tape Counter: 333 Haemmerle speaks of designated sending sites. 
Tape Counter: 335 Court continues in regards to non-uniformity in order to protect Historic site. 
Tape Counter: 337 Haemmerle speaks that the legislature should resolve the problems. Court should rule 
on fatal flaws and legislature should fix them. Court should not be in the business to fix 
the legislature problems. 
Tq3e.C:-: 33&-*. Sowt:&sfl&waWWftxl a m :  "XllBfE! .daufi.can .say is this& how it *reads- C o w  is. 
nut allowed to duck the issue. 1 4  6 
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User: PAIGE 
Haemmerle speaks further of 6 7 4 1 4  and asks court to read this. 
Court has no further questions. At this time, Bonney will present argument. 
Bonney speaks of reasonable relationship and if there is a conflict. The transfer of 
development rights is then discussed. Her question: Is there a direct or implied conflict'? 
Historic preservation has very broad language. She addresses uniformity argument. City 
has created three different classes: sending, receiving and those that are neither sending 
or receiving. 
Court has no questions. At this time Mike Pogue presents his argument for TDR statutes 
under LUPA 6515A(1). 67-4601 is discussed as well. 
Court has no questions of Pogue. 
Haemmerle speaks at this time. He believes statute 674601 is clear and to the point. 
General provisions cannot be in conflict with police power. Robrahn's deposition indicated 
4 properties designated. He argues is does not qualify for LUPA. 
Court speaks. We presents ruling. City has not exceeded authority. ff city was acting in a 
preempted authority, then yes it would have to look at preempted. Water, taxes and 
hazardous wastes is one area. TDR's are not an area that the State intends to regulate. 
The court references cases 07-250 and 08-167. Statute 674614 does not restrict the 
rights of cities and counties of findings of historical properties. This is a grant of authority 
no preempted by the State. TDR sites are arguable. Benewa County case language 
allows for general authority of the cities. Dangerous of the Court to say the City has acted 
beyond bounds. Under 67-4612 the sending sites can be designated without going 
through 674614 process. Attorney fees are discussed, but none awarded at this time. 
Other issues need to be resolved yet. Arguments of city and developer are accepted 
under 67-6515A. Motion for summary judgment is denied. 
Court in recess at this time. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRl 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
Case Nos.: CV-08-837 
KGF DEVELOPMENT, LLC, 
. J r n G r n N T  
Plaintiff, 
VS. 
CITY OF KETCHUM, a municipal corporation 
of the State of Idaho 
Defendant. 
260 FIRST LLC, 
Intervenor. 
The Court having determined upon Plaintiff KCF DEVELOPMENT, LLC's Motion for 
Summary Judgment, heard on January 12, 2009, that City of Ketchum Ordir~ance No. 1034, 
enacted on or around February 19, 2008, is not invalid for reason of being adopted with improper 
authority, and upon the stipulated motion of the parties: 
NOW THEREFORE, THE COURT DOES ORDER, that Plaintiff is not entitled to the 
Declaratory Relief prayed for in its Compliant, and Judgment is entered against Plaintiff KCF 
DEVELOPMENT, LLC. Each party shall bear its own attorneys' fees and costs incurred in the 
action. 
Hon. Robert J? Elgee 
District Court Judge 
JUDGMENT with I.R.C.P. 54(&) CEKTTFTC'ATE - 1 
1 4 8  
RULE 54(b) CERTIFICATE 
Wtth respect to the issues determined by the above judgment or order it is hereby 
CERTIFIED, in accordance with Rule 54(b), I.R.G.P., that the court has determined that therc is 
no just reason for delay of the entry of a final judgment and that the court has and does hereby 
direct that the above judgment or order shall be a final judgment upon which execution may 
issue atid an appeal rnay be taken as provided by the Idaho Appellate Rules. 
DATED this 8 day of 
Robert J. Elgee 
District Judge 
JUDGMENT with I.R.C.P. 54(b) CERnFICAm - 2 
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CERTIFICATE OF SERVICE 
1 HEREBY CERTIFY that on ~ a n u a r ~ d  2009 1 caused to be served a true copy of the 
foregoing document by the method indicated below, and addressed to each of the following: 
Fritz Xavier Haernrnerle 
Haemmerle & Haernmerle, PLLC 
PO Box 1800 
Hailey, ID 83333 
Fax: (208) 578-0564 
Stephanie Jaymes Bonney 
Moore Smith Buxton & Turcke, Chtd. 
950 W. Bannock, Ste. 520 
Boise, ID 83702 
Fax: (208) 331-1202 
Michael D. Pogue 
Lawson & Laski, PLLC 
675 Sun Valley Road, Suite A 
Post Office Box 33 10 
Ketchum, Idaho 83340 
Telephone 208.725.0055 
Facsimile 208.725.0076 
U.S. Mail, Postage Prepaid - 
- Hand Delivered 
- Overnight Mail 
- Telecop y 
)r U.S. Mail, Postage Prepaid 
- Hand Delivered 
- Overnight Mail 
- Telecop y 
& U.S. Mail, Postage Prepaid 
- Hand Delivered 
- Overnight Mail 
- Telecop y 
Clerk of the Court 
JUDGMENT with I.R.C.P. 54(b) CERTIFICATE- J 
FRITZ X. HAE 
IRLE, P.L.L.C. 
P.O. Box 1800 
Hailey, ID 83333 
tel: (208) 578-0520 
FAX: (208) 578-0564 
ISB # 3862 
Attorneys for Plaint#/Appellant. 
IN THE DISTRICT COURT OF THE FIFTH JUDICAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUYTY OF BLAINE 
KGF DEWLOPmNT, LLC, ) Case No. CV-08-837 
1 
PtaintifffAppeliant, ) NOTICE OF APPEAL 
VS. ) 
) Fee: T - $15.00 District Court 
) $86.00 Supreme Court 
CITY OF KETCHUM, a municipal 











TO: THE ABOVE-NAMED RESPONDENT, CITY OF KETCHUM, AND ITS ATTORmY, 
STEPHANIE JAYMES BONNEY, OF THE FIRM MOORE, SMITH, BUXTON & TURCKE, 
CHTD., 950 W. BANNOCK, STE. 520, BOISE, IDAHO, 83702; AND TO INTERVENOR 260 
FIRST LLC., AND ITS ATTORNlEY MICHEAL D. POGUE, OF THE FTRM LAWSON & 
LASKI, PLLC., P.O. BOX 33 10, KETCHUM, IDAHO 83340 AND T m  CLERK OF THE 
ABOVE-ENTITLED COURT 
1. The above-named Appellant, KGF DEVELOPENT, LLC, appeals the Court's 
NOTICE OF APPEAL - 1 
Decision granting summary judgment on January 12, 2009, and the resulting Judgment dated 
January 28, 2009 entered in accordance with the Court's Decision, Honorable Robert J. Elgee, 
District: Judge for the Fifth Judicial District, in and for the County of Blaine, presiding. 
2. That the party has a right to appeal to the Supreme Court, and the judgment 
described in paragraph 1 is appealable pursuant to I.A.R. 1 l(a)(l). 
3. Issues on Appeal: Whether the trial court erred in denying Plaintiff/Appellant's 
motion for summary judgment and granting sumrnary judgment to Respondents, as a matter of fact 
and law, which ruling raises the following issues: 
a. Whether Ordinance 1034 exceeds the City of Ketchum's authority under 
Section 67-6515A of the Local Land Use Planning Act ("LLUPA")? 
b. Whether Ordinance 1034 exceeds the City of Ketchum's authority under the 
Historic Preservation Act? 
c. Whether the City of Ketchum has implied authority to adopt Ordinance 1034? 
d. Whether KCF is entitled to attorney's fees and costs? 
4. No order has been issued sealing all or any portion of the record. 
5. a. Is a reporter's transcript requested? Yes. 
b. The Appellant requests the preparation of the following portions of the reporter's 
transcript: The oral argument from the hearing on the Motion for Summary Judgment dated 
January 12,2009. 
c. The Appellant requests does not request preparation of the transcript in a 
compressed format. 
6. The Appellant requests the following documents to be included in the clerk's record 
in addition to those automatically included under Rule 28, I.A.R.: 
a. All documents, affidavits, discovery responses, records, transcripts, and 
NOTICE OF APPEAL - 2 
exhibits submitted in supporl of KCF's Motion for S u m a r y  J u d p e n t  in the District Court 
including: 
1. KGF's Motion for S u m a r y  Judgmetlt. 
2. Affidavit of Kathleen E. Rivers dated December 15, 2008, including 
Exhibits 1-4 that were attached to the Affidavit, 
a) Exhibit 1 was the eornplete legislative history for Idaho Code Section 67- 
65 15A; 
b) Exhibit 2 was the complete legislative history for Idaho Code Section 67- 
46 19 of the Historic Preservation Act; and 
c) Exhibit 3 was the Deposition of Sandy Cady, which Deposition included 
Exhibits 1-3 to the Deposition. 
(i) Cady Deposition Exhibit 1 was the Agency Record in Blaine County 
Case No. 07-250 on the adoption of Ordinance 1005; 
(ii) Cady Deposition Exhibit 2 was the Agency Record in Blaine County 
Case No. 08-233 on the adoption of Orinance 1034; and 
(iii)Cady Deposition Exhibit 3 was the Affidavit of Beth Robrahn, 
including Exhibits A-L attached to it, filed in Blaine County Case 
NO. 07-250. 
d) Exhibit 4 was the Deposition of Beth Robrahn in Blaine County Case 
NO. 08-233. 
3. Affidavit of Barry Luboviski, dated December 12, 2008. 
4. Affidavit of Kevin Fortun, dated December 12, 2008. 
NOTICE OF APPEAL - 3 
5.  Affidavit of Fritz X. Haemmerle, dated December 12, 2008, with 
Exhibits 1. Exhibit 1 is Defendant City of Ketchum's Responses to Plaintiff's 
Requests for Production and Requests for Admissions. 
6. Supplemental Affidavit of Fritz Haemmerle, dated January 12, 
2009, with attached Exhibits, which are the Deposition of Sandy Cady and the 
Deposition of Beth Robrahn. 
6. Plaintifrs Summary Judgment Brief field December 12, 2008, and 
Plaintiffs Reply Brief filed January 6,2009. 
7. The City of Ketchum's Response Brief, filed December 29, 2008, 
respectively. 
8. 260 First's Response Brief, filed December 30, 2008 
9. The Judgment with I.R.C.P. 54(b) Certificate. 
7. I certify: 
(a) That a copy of this notice of appeal has been served on the reporter; 
(b) That the clerk of the district court has been paid the estimated fee for 
preparation of the reporter's transcript, to-wit: $100.00; 
(c) That the estimated fee for preparation of the clerk's or agency's record has 
been paid. to-wit: $200.00; 
(d) That the appellate filing fee has been paid; and 
(e) That service has been made upon a11 parties required to be served pursuant to 
Rule 20. 
NOTICE OF APPEAL - 4 
DATED this y d a y  of Febnlary, 2009. 
W M M E R E  Br MMERLE, PLLC 
NOTICE OF APPEAL - 5 
CERTLFICATE OF SERVICE 
7"f 
I hereby certify that on the 7 day of February, 2009.1 served a true and correct 
copy of the within and foregoing document upon the attorney(s) named below in the manner noted: 
Ketchum City Attorney 
Am. Stephanie J a p e s  Bonney 
MOOW, SMITH, BUXTON & T U R C E ,  CHTD. 
950 W. Bannock, Ste. 520 
Boise, Idaho, 83702 
Michael Pogue 
LAWSON & LASKI 
P.O. Box 3310 
Ketchum, ID 83340 
Susan Israel 
C o w  Reporter 
201 2nd Ave. South, Suite 106 
Hailey, ID 833 18 
X By depositing copies of the same in the United States Mail, postage prepaid, at the 
post office at Hailey, Idaho. 
By hand delivering copies of the same to the office of the attorney(s) at his offices in 
Hailey, Idaho. 
By telecopying copies of same to said attorney(s) at the telecopier number 
, and by then mailing copies of the same in the United States Mail, 
postage prepaid, at the post office at Hailey, Idaho. 
Mtz  X. Haemerle 
NOTICE OF APPEAL - 6 
Line 1 Lawson 8 Lask~. PLLC 
A. LAWSON, ISBN 24-40 
D, POGUB, ISBN 6518 
LAWSON & LASKI, PLLC 
PO Box 3310 
Retchurn, ID 83340 
Tel. (208) 725-0055 
Fax: (208) 725-0076 
Attorneys for Intervenor 260 First LLC I 
J o h n  Drage, clerk ~ is t ic t  
Court Blaine County, ldsho 
IN THE DISTRICT COURT OF TEE I?FTW. JUDICW D1SWCT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
260 FIRST LLC, 
Intervenor/Respondent 
XGF DEVELOPWNT, LLC, 
PlaintiEf/Appellant, 
VS. 
CITY OF KETCH;UM, a municipal corporation 
of the State of Idaho 
TO: THE ABOVE NAMEZD APPELLANT AND THE PARTY'S A T T O N Y  OF RECORD, 
AND THE C U R K  OF THE ABOVE ENTITLED COURT 
Case No.: CV-08-837 
mQmST FOR ADDITIONAL 
RECORD 
NOTICE IS HEREBY GIVEN, that Respondent 260 FIRST LLC in the above entitled 
proceeding hereby requests pursuant to Rule 19 I.A.R., the inclusion of the following material in 
the clerk's record in admtion to that required to be included by the I.A.R. and the amended notice 
of appeal: 
Afidavir of S c o ~  Roberts in Opposition io Motion for Swvnnry  l i i d g m . a t ~ , W  oaApnL, 
REOmST FOR AnnrTTnhTa T w c i - . n m n  i 
17,2008, in Blaine County Cases GV-07-250 and CV-08-16? (consoiidaled cases), 
including all attached exhibits thereto. This AfEdavit was incorporated by reference in 
260 First's Opposition to Motion For Summary Judgment, filed on December 3 1,2008, 
which is to be. included in the Clerk's Record per Appellant's Notice ofAppeal (See 
Section 6(a)f8) (described as 265 First's Response Brief, filed December 30,2008). 
I certify that a copy of this request was served upon the clerk of the district court and 
upon all pat-ties required to be served pursuant to Rule 20. 
DATED: February 13,2009 LAWSON & LASKI, PLLC 
Michael D. Pogue 
Attorneys for 
REQUEST FOR ADDFIONAL RECORD- 2 
I HEREBY CERTIFY that on February 13,2009,1 caused to be served a true copy of the 
foregoing document by the method indicated below, and addressed to each of the following: 
Fritz Xavier Haemerle 
Haemerle & Haemerle, PLLG 
PO Box. 1800 
Wailey, D 83333 
Fax: (208) 578-0564 
Stephanie J a p e s  Bomey 
Moore Smith Buxton & Turcke, Chtd. 
950 W. Bannock, Ste. 520 
Boise, ID 83702 
Fax: (208) 331-1202 
- U.S. Mail, Postage Prepaid 
- Hand Delivered 
- Overnight Mail 
Telecopy 
- U.S. Mail, Postage Prepaid 
- Hand Delivered 
- Overnight Mail 
f Telecopy 
REQUEsT FOR ADDITIONAL RECORD- 3 
EDWARD A LAWSON, ISBN 2440 
M I C H a L  D POGUE, ISBN 65 1 8 
LAU'SON & LASKI, PLLC 
PO Box 3310 
I 
Ketchum, ID 83340 
Tel. (208) 725-0055 
Fax: (208) 725-0076 
Attorneys for htervenor 260 First LLC ORIGINAL 
IN TI33 DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAE-10, IN AND FOR THE COUNTY OF BLAINE 
KCF DEVELOPMENT, LLC, 
Respondent-Defendant. 
260 FIRST LLC, 
Case Nos.: CV-07-250 and CV-08- 167 
Petitioner-Plaintiff 
VS. 
CITY OF KETCHUM, a municipal corporation 
of the State of Idaho 
Intervenor. 
MFIDAVIT OF SCOTT ROBERTS IN 
OPPOSITION TO MOTION FOR 
SUMMARY JUDGMENT 
Scott Roberts, being first duly sworn, upon oath deposes and says: 
1. I am a member of 260 First LLC ("260 First"), the Intervenor in this action. I make the 
following statements based upon personal knowledge. 
2. 260 First is an owner of the real property Lots 5 ,  6, 7, Block 38, Ketchum Townsite, 
commonly known as 260 First Avenue, located at Sun Valley Road and First Avenue. This 
Property is directly west of the Copper Ridge Condominiums, located at Second Street and 
UTashington Ave., owned by Petitioner-Plaintiff KGF Development, LLC. 
3. In February 2008 260 First began construction on this site of a four-story, 47,000 square 
foot retail and residential building at 260 First Avenue consisting of twenty-two market-rate 
AFE;LDAVI?' OF SCOTT ROBERTS - 1 
16 
conduminiums and seven deed-restricted affordable units as well as approximately 6,500 square feet 
of ground floor retail and a 15,287 square foot sub-grade parking garage (the "Project"). 
4. 260 First has been in negotiations with the City of Ketchum for over three (3) years 
concerning this Project. Over one year ago, in April 2007, the Project was evaluated by the 
Ketchurn Planning & Zoning Commission, which expressed general approval of the Project. See 
Exhibit A, Idaho Mountain Express article. 
5. On June 5,2007, 260 First completed its Design Review Application to the City for the 
Project. See Exhibit B. 260 First subsequently participated in several Design Review meetings 
with the City Planning & Zoning Commission and the Project application was formally approved by 
the City on September 10, 2007; the Findings of Fact reflecting the approval were signed on 
September 24, 2007. 
6. In designing and developing the Project, 260 First has relied in part on the Ketchum 
Transferable Development Right (TDR) Ordinance, adopted on February 22, 2007, as Ordinance 
No. 1005 by the Ketchum City Council. In the TDR system, certain sites are designated as "sending 
sites" and have development rights to sell. Property owners in "receiving sites" can buy those rights 
to create greater density in other parts of town. The TDR Ordinance provides a mechanism for 
increasing desired density in the community core while at the same time preserving open-spaces 
and heritagehistoric buildings, providing affordable housing in downtown Ketchum, and providing 
important ground-floor retail spaces which are recognized as crucial in revitalizing the City's 
downtown core (commonly referred to by the City of Ketchum as Inclusionary Zoning). 
7 .  Furthermore, there were incentives, designed to offset the additional costs of the 
Inclusionary Zoning required of the developer, which allow larger buildings capable of generating 
enough additional revenue to offset the cost of the inclusionary zoning (workforce housing units, 
street level retail, etc.). Without the incentives, the inclusionary zoning adopted by the city would in 
.4FFV_,AVIT OF SCOTT ROBERTS - 2 
REQUEST FOR ADDITIONAL RECORD'S 
actuallty be a down-zone from the Clty's previous zonrng code. 
8. 260 First has been in negotrafions with the owner of Memory Park In Ketchurn to 
purchase TDRs which are necessary for the fourth-floor of the Project. Memory Park 1s an "open- 
space" park, and a designated sending site. See also Affidavit of Brran Barsotti, the attorney for the 
owner of Memory Park, filed on August 14,2007. 
9. 260 First has expended approximately $2,254,922.09 as of May 2008 on Project 
planning, design, and cotlstruction thus far. This amount ~ncludes fees for architects, structural 
engineers, mechanical engineers, marketing consultants, project management costs, demolition, and 
construction. See Exhibit G. Furthermore, approximately $4.5 million dollars has been expended 
on land costs based on the TDR entitlement which permits a fourth-floor. 
10. Loss of the Project's fourth-floor would significantly dilute the value of the Project and 
the land, and result in a loss of approximately $ 6  million. Project planning, design, and 
construction have proceeded in reliance on the fact that it would have a fourth-floor. 
1 I .  On February 4, 2008 260 First obtained its phase I Building Permit (No. 08-002). 260 
First proceeded to erect construction fencing the week of February 4,2008 t o  make clear the 
intention to proceed with mobilization, ground breaking, and excavation. 
12. The 260 First building site is the former location of one two-story and one three-story 
cosnmercial building known respectively as the "Heli-Ski" building (comprising 3,190 sq.ft.) and 
the "Teal Building" (comprising 3,456 sq.ft.1. The Teal Building had three commercial spaces and 
gross ~nonthly income of $5,200. The Heli-ski building had seven commercial spaces and a gross 
monthly income of $4,162. Total gross income for both buildings was $9,362 which was paid to 
260 First, LLG. 
13. 260 First began negotiations with The Rotamn Skl Club, Inc. in 2006 to donate the Heli- 
Ski Building to the club for use at the Rotarun ski hlll in Hailey. 260 Flrst has m fact donated the 
AFFIDAVIT OF SCOTT ROBERTS - 3 
burldmg, and 11 was moved off-stte by Rotarun In March, 2008. The building is currently at a 
temporary locat~on In the Sun Valley Company R ~ v e r  Run parklng lot until Rotarun can coordinate 
to transport ~t to Wailey sonletirne rhls sprlng See Exhibit D (photograph of the building in its 
temporary location) 
14. KGF vla its attorney Fritz Haemmerle, has presumably known about the specifics and 
rlmlrig of the relocation of the Weli-Ski building. Mr. Haemmerle is the current Vice-President of 
Rotarun Ski Club, Inc., and has served as a Board Member and its legal counsel. See Exhibit E 
(print-outs from the Idaho Secretary of State) 
15. Since the Heli-Ski building tenants have left, 260 First looses monthly rental income 
from this building of approximately $4,162 per month. 
16. On or around January 15th, 2008, 260 First formally notified the tenants in the Teal 
Building that the building was scheduled for demolition, and all of the tenants in fact vacated the 
building by February 281h, 2008. The building was in fact demolished on March 3, 2008. Since the 
Teal building tenants have left, 260 First looses monthly rental income from this building of 
approximately $5,200 per month. 
17. Since the demolition and the removal of the Teal and Heli-Ski buildings respectively 
260 First has begun construction on the site. In particular, work has proceeded with cutting and 
capping utilities, demolition, rough grading of the site, erection of construction fencing, installation 
of project signage, equipment mobilization, Okland Construction's allocation of personnel and 
equipment, coordination efforts with Idaho Power for permanent and temporary power, etc. 260 
First has spent approximately $172,391 on hard construction costs to date, including demolition of 
the Teal Building (see attached cost report from Qkland Construction, Exhibit F, photos of the 
constsuction site. Exhibit G). 
1 8. On or around February 1 9,2008 the City enacted Ordinance No. 1034 (the "New 
AFFIDAVIT OF SCOTT ROBERTS - 4 
Ordinance"), which 1s substantially similar to the TDR Ordinance No 1005, which i s  the subject of 
the present suit This New Ordinance is not subject lo any of the purported notlce defects that have 
been challenged with respect to the previous Ordinance No. 1005 by KGF. 
19, In light of the fact that 260 First has spent approximately three years and two million 
dollars on Project p l m i n g  and constmction, 260 F~rs t  has taken every effort to insure that the 
Project is designed in conformance with properly enacted City ordinances. 
20. Accordingly, in order to avoid potential "notice" problems with TDR Ordinance No. 
1005, and protect its substantial investment in the Project, 260 First has submitted a re-design 
application for its fourth-floor (the only floor subject to TDRs) to the City under the New 
Ordinance, which will be reviewed by the City Plaming & Zoning Commission in several weeks on 
May 1 3 _ ~ ,  2008. 
21. Now, over a year after the TDR Ordinance was enacted and over a year after KGF filed 
its original complaint it has raised a new issue in its Motion for Summary Judgment that the City 
does not have the power to protect historicheritage sites using TDRs. KGF raised this "historic 
preservation" issue for the very first time through its attorney Barry Luboviski at a hearing 
regarding the New Ordinance on February 4, 2008. KCF did not raise the "historic preservation" 
issue with respect to Ordinance No. 1005 until around February 29, 2008, when it filed its Statemerzt 
of Additional Issues with respect to Complaint No. CV-08-167, the second complaint regarding 
TDR Ordinance No. 1005. 
22. As set forth above, 260 First has already spent significant sums on the Project in reliance 
on the litigation issues as framed by KGF. The Project is already under construction; KGF has 
delayed too long. As such, it would be improper and inequitable to halt Project construction at this 
late date. Moreover, it would subvert the intent of the City in enacting the TDR Ordinance to 
enhance and revitalize the downtown core while providing commun~ty housing at the same time. 
AFFIDAVIT OF SCOTT ROBERTS - 5 
=---/'< 
Scott Roberts 
SllWSCRIBED AND SWORN to before me this $-,- day of April 2008. 
Notary ~ u b l i c  for \Liqir/-f/,,~; ,-oh/ ' 
Residing at '5 r- A 7 r l _ ~  
Mycommissionexpires ~1/3 , /p :~  
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CERTIFICATE OF SERT'ICE 
I HEREBY CERTIFY that on April 17, 2008,I caused to be served a true copy of the 
foregoing document by the method indicated below, and addressed to each of the foliowlng: 
Fritz Xavier Haemrnerle 
Haemmerle & Haemmerle, PLLC 
PO Box 1800 
Hailey, ID 83333 
Fax: (208) 578-0564 
Benjamin Wilbur Worst 
City of Ketchum, City Attorney 
PO Box 23 15 
Ketchum, ID 83340 
Fax: (208) 726-7845 
U.S. Mail, Postage Prepaid 
jY; Hand Delivered 
Overnight Mail 
Telecop y 
U.S. Mail, Postage Prepaid 
)! Hand Delivered 
Overnight Mail 
Telecopy 
AFFLDAJ'I'T OF SCOTT ROBERTS - 7 
REQUEST FOR ADDITIONAL R E C O R D ~ I ~  
.....& . I I V U I ~ , ~ U ~ ~ ~  YAvlDOD. J. . ,~I~c IIIUUGIII  u sea ror ~ e t c n u  ...
Bprint this page 
Large modern building proposed for Ketchum 
P&Z hears pre-application design review 
by GREG MOORE 
The Ketchum Planning and Zoning Commission expressed general 
approval Monday of a modem-looking, 60,000-square-foot retail and 
residential building proposed for downtown Ketchum, just west of the 
Copper Ridge Building. 
The Justen Co,, a Seattle real estate development firm, has proposed to 
build the four-story building at 260 First Ave. N. Called Gallery 260. It ~~~~h~~ The 
would house at least one art gallery on its ground floor and contain 23 Co. A Seattle development 
market-rate condominiums and seven deed-restricted residential units. 
f, proposed to build this 
The proposed design has a flat roof, cedar siding, long vertical expanses 
of glass, and balconies with horizontal steel members. The building 
would gain a story beyond that normally allowed by purchasing 
transfened development rights. 
four-story, 60,000-square-foot 
mixed commercial and 
residential building on First 
Avenue in downtown 
Ketchum. 
Ketchurn Planning and Zoning Commission members expressed general approval of the project during a 
pre-application, design-review presentation at Ketchum City Hall. 
"Overall, I like it," Commissioner Greg Strong said. "I'm a little concerned that it might be a bit on the 
contemporary side for what people expect here." 
"Certain aspects of the building are absolutely gorgeous," P&Z Chair Jack Rutherford said. "It's a little 
boxy, but I like the whole modem thing. (The Comprehensive Plan) did say 'an eclectic, small Western 
town'-this is a part of the eclecticism." 
nu lvlour!tain oxpress Large modern b sed for Ketchu 
Despite commenting that the design looked like a professional office building in Los Angela, 
Commissioner Deborah Bums also expressed general approval. 
Architect Peter Greaves, from the Seattle firm of Weber and Thompson, told the commissioners the 
intent of the design was to break the building into three sections while maintaining aesthetic coherence. 
He said concrete walls on the first floor separate the retail section of the building from the upper 
residential part. 
Ketchum's zoning ordinance states that one purpose of its Community Core is to "encourage buildings 
that respect Ketchum's historical and geographic context while providing diversity." Greaves said the 
proposed building's cedar siding is "an abstract reference to the Western storefront. " 
Following Ketchurn code, 20 percent of the building's residential section will contain deed-restricted 
units. Rutherford objected that all those units face the alley between the building and the Copper Ridge 
building. He said the intent of the ordinance is to spread those units throughout the buildings. Roberts 
responded that the project would not be profitable without making its market units as desirable as 
possible to buyers by providing them with good views. 
"I thought we had come to an understanding on that one," he said. 
Hailey resident Scott Wesley, a board member of the Rotarun Ski Club, urged the board to approve the 
proposal as soon as possible since The Justen Company has agreed to donate the Sw. Valley.Helish ! - -. 




building now on the property for a new base lodge at the ski area west of Efailey. Roberts said in an 
interview rbat slrzce the buildrng has tenants, the company will leave it standing until it is ready to build 
a new one. 
The P&Z on Monday also heard a request by The Justen Company and a second developer to reduce the 
required setback of fourth floors from 25 feet to 15 feet, Commissioners postponed a decision on the 
matter to a meeting on May 2 1. 
Roberts told them the 25-foot setback requires a considerably beefier deck and does IittIe to hide the 
upper floor from view. 
"It has smctural impacts that ripple through the building," he said 
LocaI architect Dale Bates, who has emphasized passive solar heating in his designs, testified that the 
proposed change would have little impact on the shadows cast on adjacent buildings. 
Strong pointed out that the city's intent is to encourage transfer of development rights by creating the 
incentive of a fourth floor. 
''If we restrict it to the point that it's not financially doable, then we haven't accomplished anythiag," 
Strong said. 
Rutherford said that if the reduced setback is approved, the city may want to add design guidelines that 
make roofs more aesthetic. 
"We have to be very design sensitive with these fourth floors so we don't walk down the street and say, 
'How did this get built?"' he said. 
Apparently fearing for its views, KGF Development, the owner of the Copper Ridge building, has filed a 
lawsuit over the use of transfer of development rights. The suit contends that the city's TDR ordinance 
violates city and state laws. 
Copyriaht Q 2007 Express Publishinq Inc. 
A(( Rights reserved. Reproduction in whole or in part in any form or medium without express written permission of Express 
Publishing Inc. i s  prohibited. 
The ldaho Mountain Express i s  distributed free to residents and guests throughout the Sun Valley, Idaho resort area 
community. Subscribers to the Idaho Mountain Express wil l  read these stories and others in this week's issue. 
R E Q U E S T  F O R  A D D I T I O N A L  R E C O R D  & f ? )  
gp* 
DESIGS R E ~ ~ W  A P P L I C ~ I O R .  CERTIFIED 
COMPLETE 
+ - 
Complete for Pre-AppLication Design Review and Final Design Review . & I  
PROJECT N-ME:  Gallery 260 
O W E R :  260 First LLC 
M4ILZNG ADDRESS: 5 12 Second Avenue, Suite 200, Seattle, WA 98 I04 
PHONE WMBER:  206.652,8342 
AnCWITECT,WP.: Weber -t Thompson PLLC 03rian Steinburp) 
MAILNG ADDRESS: 425 Pontius Avenue North, Suite 200, Seattle, WA 98 104 
PHONE NUMBER: 206,344.5700 
LEGAL LAND DESCRIPTION: See attached legal description 
PROJECT STREET ADDRESS: 260 First Avenue North, Ketchum, ID 83340 
FEES PAD: DATE FEES PAID: 
B. EXCEmION(S) TO DESIGN REVIEW REGULATIONS (17.64.020) REQUESTED 
(list by code number, e.g. A- 1, C-2) 
17.64.020.4.0 Balconies: design regulations. DR, G-1 - Tne distance between the supports is slightly 
wider iban the height of the balcony bay. See Form D (already sent to City of Ketchum). 
C. LAN'I) USE 
P E R M R E D  USE@): Mixed Use - Residential and CornmerciaVRetail 
CONDLTIONAL USE(S): NIA 
TOTAL SPACES REQUIRED: 23 
TOTAL PROPOSED: 27 SURFACE: 0 UNDERGROUND: 27 
ON-STREET CREDIT REQUESTED: 12 
E. SIDEWALK, CURB, & GUTTER 
SIDEWALK WIDTH: ft. Existinn sidewalk at lst Avenue: 5'-1" 
Existing sidewalk at S.V.R: 7'-0" (to property line) 
F. LOT DIMENSIONS 
LOT AREA: 16,500 sq. ft. LOTUrIDTH: 165'x100'  R. - - 
Form B CC Des~gn Rcvkew Pgphcatkon Final 6 4 07.doc 
n 
FEET OF DEVELOPmNT ON EACH FLOOR OR LEVEL: 
Basement or Underground P c h g  15,287 s4. R. First Floor: 15,259 + 3,527 sq. ft. 
Second Floor: 14,407 sq. ft. Third Floor: 14,587 sq. ft. Fourth Floor: 14,557 sq.R 
GROSS FAR: 2.20 
COMMERCUL SPACE: Ground Floor 5469 s4. ft. Total: 5469 sq. tt. 
TOTAL NUMBER OF M A m T  RATE RESDENTWL WITS:  30 (if we omit W.F. H. units, we have 
23 market rate units 
TOTAL CROSS SQ FT OF MARKET RATE RESDENTlAL WITS: 33,454 sq. ft. 
List gross sq R of& numbered unit: 
Requirement (for Projects over 1.0 FAR): sq ft 
Community Housing Requirement = 5163 sa ft 
[(Total Gross Sq Ft of Development - Ground Floor Commercial) x 20%] x 85% 
Proposed: 5 172 sq ft 
Percentage Income Categories 4 and 6: 50 % Average: 
Percentage Income Categories 7 and 10: 50 % Average: 
I. TRANSFER OF DEVELOPMENT RIGHTS 
FOURTH FLOOR, IF PROPOSED: 14,557 moss sq A: 
J. SUBDISTRICT 
A: B: X C : D: 
K BUILDING TYPE 
1 : 2; 3: X 4: 5: 6: -- - -, - 
Form B CC Design Rcview Application Final 6 4 07.doc 
REQUEST FOR ADDITIONAL RECORD -15 
UNIT ARE3 S U M M Y  
CL" 
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R E Q U E S T  F O R  A D D I T I O N A L  R E C O R D  J\? 

GALLERY 260, KETCHUM IDAHO DESIGN REVIEW MEETIP 
presented by 
WEBER+THOMPSON 
425 Pont~us Ave N Sulte 200 
Seattle WA 98109 
206 344 5700 
www.weberihwnpson.com 
PLANNING + ZONING 
Harold Moniz t Staff Cornmiasion 
EXECUTIVE SUMMARY 
The applicant, 260 Flrst LLC, tormed by members of The , 
to bulld a m~xed-use development at the ~nlerliectlon oi SL 
Thls locabon wlll make ~t the heart of the new Arts D~shlct f
Such a prominent locatton beckons for me bulld~ng to be 
and we have proposed a bulldlng wh~ch transforms tradltt~ 
Uetchum's past, wlth contemporary styllng suitable for Ket 
m e  30 urut project wlll conslst of one bulld~ng wlth a centre 
and ground Roor retall. where two or three an galleries rn 
open to the publlc and may be outdoo: sculpture display s$ 
street level retall wlll front both Sun Valley Road and along 
wlndows mxed wlth board formed concrete and wood sldln 
a sense of place along thls Important pedestnan cor~dor B 
stamped and atiuned concrete, tree grates. planter bloz 
sculpture art. the pedestnan experience wlli be an excepbc 
Below the ground floor Is m e  level of accessMy parktng foi 
floor the res~dentlal portton of me bulldlng wlll contaln 23 h 
conststrng mostty of two bedrooms and 7 more affordable 
work~ng full tlme in me community Extenor s~dtng wlll tast 
steel creatng a bulldlng grounded In tredlt~onal Ketchum c 
of crtsp urban destgn A sophlstaated, balanced archltec 
hlstorlc core of Ketchum whlle avoldlng a llteral repllcat~~ 
Dlsne@cation of h~stoncal themes 
The applicant strives to create a tresh new ni~xed-use deve 
using quality materials and classic forms that will echo the I 
mE JUSTEN 
Company ur: G A L L E R Y  260  1 INTRODUCTION 
C O ~ z m 7 w f o w - ~ U l r r a r a E r c A c D J ; a t ~ m r n o r ~  
W O R  PEDESTRIAN 
ClACULATlON 
PRIME BIKE R O U E S  




c o w m w r z a n  w z - . m m w ~ ) a r s F ~ H * n a v r - ~  PLNU~~ 
G A L L E R Y  260 I s m  CIRCULATION 
REQUEST FOR ADDITIONAL RECORD-20 
company LU GALLERY 2 6 0  1 SrrELOCATlON 
-----.--r-=--*rrrru- 
R E Q U E S T  F O R  A D D I T I O N A L  R E C O R D d > \  
L - - _ ~ X " A ? ~  I : 
PROMENADE With Emphasis On PedesMan Cornfort, Publlc Art, 
And Botnnlcal Plants 
ARTS PROME 
- JUSTEN 
&mp;my LLC GALLERY 2 6 0  1 MASTERPLAN 
C04*1Dnxmvw-a*polr*ur-sr~s~oarmwmarr~lrm,-  
G A L L E R Y  2 60 I CONCEPTUAL SITE PLAN 
coPrtYLYrrnrmurreol-rrruaolwvmsesraax;rommarrurrm~wasaar 
" TUSTEN 
MASSING ALLOWED BY OLD CODE 
MASSINQ PROPOSED 
" C o m p v l y ~  G A L L E R Y  2 6 0  1 PROJECT MASSING 
V J " I R M W - R ~ O * * ~ J N W A " * O T B E ~ W W ~ J T ~ F + , . , -  
REQUEST FOR ADDITIONAL RECORD -34 
" JUSTEN 
Company LU GALLERY 260 1 LEVEL P1 
m P I D D W T n n ~ W . n r u s a r r U " l o r . e r a R l a r m * r m a r r M w i a w M  
REQUEST FOR ADDITIONAL  RECORD'^^ 
- Comp;myru: G A L L E R Y  260 1 LEVELlA D 
~ W T ~ r ~ 1 L U I N - J T ~ r W a r m m m a r r H l r r m ~  
REQUEST FOR ADDITIONAL RECORD-% 
_JA " JUSTEN 
GALLERY 260 1 LEVEL 15 
_I 
Company x.u D 
. x . w w r - T r - s - ~ L U " M n f ~ ~ - -  
REQUEST FOR ADDITIONAL RECORD->? 
Company LU GALLERY 260 I LEVEL 2 D 
~ X I I I - . T m " w m * U " m a e ~ ~ u r r r a r ~  
REQUEST FOR ADDITIONAL RECORD -* 
"'JUSTEN AA 
Company uc GALLERY 260 1 LEVEL 3 
A 
D 
C O P m Y I T I U I l  W e ~ . ~ * U " M T W ~ m O V T - H ~  
REQUEST FOR ADDITIONAL  RECORD^^^ 
-.-- --.-- I 
JUSTEN 
Company LU G A L L E R Y  2 6 0  1 LEVEL 4 
A f  
D 
C O P r r a w r m l ~ C r r ~ U * " m a G R r r o a E u , u l m ) o l r r H l r r m ~  
REQUEST FOR ADDITIONAL  RECORD^?'' 
GALLERY 260 1 ROOF PLAN D 
- x a ? m a s P n * ) . p u x l r u r + m r s e ~ w r n o u r * m r r m * -  
"'JUSTEN 
Company LLC GALLERY 2 60 1 TYPICAL UNIT B+D 
m 4 m r m . u r r e m - ~ W I N o r s r l E P n r r r e o W n W M m -  
R E Q U E S T  F O R  A D D I T I O N A L  R E C O R D  
" JUSTEN 
computy LLC GALLERY 260 I SECTION A-A - 
-"-YLy-BS-W(MM- 
R E Q U E S T  F O R  A D D I T I O N A L  R E C O R D  - 3 3  
" JUSTEN 
Company LLC GALLERY 260 1 SECTION 5-B 
---'--*Uy-M---- 
R E Q U E S T  F O R  A D D I T I O N A L  RECORD-3L( 
" JUSTEN 
corn- LLC GALLERY 260 1 SECTION C-C 
----rur-sc-wmurvrnw- 
R E Q U E S T  F O R  A D D I T I O N A L  RECORD-35 
"JUSTEN 
chmpa.ny LLC G A L L E R Y  260 1 SECTION D-D 
CDCII~Y~ m--TKLlra)(U*vMTB.-wmurvlrm~- 
R E Q U E S T  F O R  A D D I T I O N A L  RECORD-3b 
& m p e  LLC GALLERY 2 60 1 WEST 1ST AVENUE ELEVATIONS 
---~-u*r-w-mmarr- 
R E Q U E S T  F O R  A D D I T I O N A L  R E C O R D  
I ~ I U P ; L ~ ~ L L C  GAI I FRV ?fin I P . I ~ ~ - P U  .,a, . -. -- -. - ... 
....................................................... 
L 5 :  
. . . - - - - . . . , ----- ------  ----- 
I-; 
" JUSTEN 
company LLC GALLERY 260 I EASTALLEYELNATlONS 
- x m r r a ~ - u * " r a r e c ~ w r n o u r - -  
R E Q U E S T  F O R  A D D I T I O N A L  RECORD-3q 
I (  
4 I 
I L-- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - ,  _ . ------------------------------------- 
-7 4 
" JUSTEN I I 
C o m ~ ~ u  GALLERY 260 I SOUTH ELEVATIONS 
- - = ~ - n ( L L o W * U " u o r . . r a R m v c a D * m n a n ~ ~  
c G"*%' -- .1LI 
*~.m&+& 
I - 
,. &*!, **%> 
-iT 
SECTION O SECTION Q SECTION Q ANNE REED G A U W Y  SOUTH RETAlL 





- :  .,. .r, I. . . . .  . . .  
. L . , .  . .., ;, .' ... .. 
TWE JUSTEN L.. ... ...... . :.... 
company ur: GALLERY 260 1 DETAIL SECTIONS 
U X . * ~ m ~ V C . r n . ~ ~ v m r n a ~ ~ ~ l ~ ~ ~ e ~ m ~ -  
- Company uc GALLERY 2 6 0  1 NW CORNER 












Total Costs to date 
a 
R E Q U E S T  F O R  A D D I T I O N A L  R E C O R D - q 3  

NO RUNG FEE IF Regtstsrsd Agent 81Omtwll 
-0 BY DUE PATE ' 





REQUEST FOR ADDITIONAL RECORD "% 
., - . 
Otlles held Name treet or P Q A d d m  
&-l*cl#c, I?o,fs.,,?Ycc 
rvcwc. Pfl . ,?.* 'L-71 
8-4- f.6- a u ; d <  21e ?mrl AH* 
0 
r4 N* l  rrit h.ww; e*.a*pf 3.69 f 
I t  r,- H.).LC-CC~ PU a0 y lo10 
LI PJeIr ~ I . C / ~ Y ~ C  PO Be$ f&l 
C 34810 -= y ~ ~ ~ -  &;/, Name w Tltle Tv'cc~f. 
Issued 07/03/2008 Do Not Tape or Stapk XH)809003666 
" JUSTEN 
company uc GALLERY 260 1 SW CORNER 
- m E - m T * M m P T m -  
uc GALLERY 2 6 0  1 S E  CORNER 
N 3 T B C - m m O U T m -  
REQUEST FOR ADDITIONAL RECORD -% 
" TUSTEN 
2 Company LC 
GALLERY 2 6 0  1 NE CORNER 
LO(IRU1mmwca.-nurW"KnBLDow**ICIgH(TICVT~- 
- 
116402@.4G-1: BALCONY DESIGN FEGULATIOIJ 1164,010 Kl.d.llB; SETBACK LINE 
TIE ~%BT- rainmw ~ ~ ~ w ~ w ~ o f s w - i  n € ~ a n € ~ t a i ~  I 
I & y ; F ~ M Y I ( S 4 0 2 5  aE7amxY?YLUH T o T K D E 3 M f f T K F - A S A  
W ~ T U c h c ~ E 5 W H O T  u U C S E d + m T O W T K ! w J x ? i f  
E%ZEED TlEW IEWR C U W K R I , N W J W ~ M E  U K J i D a a f a l E A E W V E 4 . ~ N  
Ra7:YWORIffimm OMR4U. Ra3pbmCHHCI ItE D m  
Flo jTS ELYURY EXGZLlS Ilh NWITi4&3KVlHTCFiK!wJx?ifII) 
54l.m K W  P€aWCYE 
" p\ C2q ".n 
&&($,/ lJ64&7\5 Klr. v C FACADE TRANSPARENCT 
1764m10 KIA lllL32. MAXlMl.8-l NUnBER OF FLOORS 
RAT- 
JUSTEN 
Company u*: G A L L E R Y  260 1 DEPARTURES 
F- m e h D T O - M  W A S l % = Y  
i u M S . T B \ W O m n E  F t c 9 D E A T T K T K l W R b % 4 D 9  
F E R w a R a X l w m r n  
1 
L N  - T O W L P M R C O R ~ P A T W  a 
M E  CY,NDffi F- AT 4UI VALLEY !x 
R D C S W n E + E D u O T O T l E  
Fm7Wa-T L I E .  
0 * .  
REQUEST FOR ADDITIONAL RECORD-4' 
APPLICATION AND CERTIFICATE FOR PAYMENT AIA D O C U ~ T  ~ 7 0 2  
OWNER. The Juaten Ca PROJECT GaUely 250 F m t  Condom~nlumk APPLIC4TK)N NO 1 
512 Ssurnd Av@, SUifft 280 280 Fimt avenue 
Seattle, W h  38fM Katchum, ID $3540 PWIOD FROM: I Jan-08 
PERIOD TO. 103ipr-08 
ATTN S ~ a t t  Rdbatts 
FROM (CONTRACTOR). Okland Canst Co. Inc, VIA ARCHITECT. Weber T h o w o n  O W D  JOB NO, 917 
l978 South West Temple 225 Teny Ave. N Sulta 200 
Satt Lake City, U b h  8.4115 Seattle, WA 98109 
Prolfid No.: CONTRACT DAE:  
b l l a h o n  is mad& for Payment, as shown below, In cog 
Gdnuatbn S M  lXIcument G?53, is mched. 
fbr P a m n t  has bean 
completed in acconfanm with the Contract bocumnb, that all amdunts have been 
paid by the Contractor for Work for which pntvious Certificates for Psyment were 
~ssuad and pgnnents received fmm the Owner. and lhat current payment shown 
herein fs n w  due. 
Contractor: O W D  CMJSTRUCIION COMPANY. INC. 
1978 South We51 ~emple /  
.... " ............................. 
2 Net change by Change Orden ...................................... 
3 CONTRACT SUM T 0 DATE -.- ...................................... 
TOTAL CDMPLE7ED & STORED TO D A E  ..................... 
a. Previous A p p l M n  ....................... $ 
b, This Application ............................ $ 172.39. 
TOTAL RETAINAGE - ................................................... 
a. ~revbus~ppn&n ........................ $ 
b. Thta Awlicstian ............................... % 7.94- 
TOTAL EARNED LESS RETAINAGE ...-,..... ................... 
(UW 4 I ~ S S  Una !ij 
LESS PREVIOUS CERfFICAlE$ FOR ..... PAYWNT :..., ........................................................ 
Ohe B from Pmiws CeruKcats) 
1 CURRENT PAYMENT DUE .,-., ................................... 
1 BALANCE TO FINISH, PLUS RETAINAGE ..-. ................ 
U c  3 Less Une 8) 
state of: ULah 
Subscribed and swom to before me this 14th day of April. 
Notary Public: 
ARCHITECTS CERflRCATE FOR PAWENT AMMINT CERWlEI) 
I A t w , ~ t k u t H ~ u m ~ ~ M ( t t a - n i a ~  
In auxfrdanca with the Contrad Documents, based on on-site observations and the ARCHITECT: 
data comptisjng the above appliultlon, the Architect certihs to the Owner that to the 
best d the Archited's knowiedge, hfomatiw and belief the WOI 
indicated. the quality of the Work is In accordance with the Con1 
!he Conkactor is entitled to payment of We 
I( has progressed as BY: 
ract Documents, and Thls Certificate Is not negotiable. The AMOUNT CERTlFI 
AMOUNT CERTIFIED. Contractor named herein. Issuewe, aavrnenl and a m  - -. 
preiudice lo any rights of the Owner or.&nhctor under It 
REQUEST FOR ADDITIONAL RECORD - S* 
R E Q U E S T  F O R  A D D I T I O N A L   RECORD'^^ 
R E Q U E S T  F O R  A D D I T I O N A L  RECORD'Gq 
1 .  Affidavit of Kathleen E. Rivers filed December 15.2008, including Exhibits 1-4: 
"Exhibit 1 -conlplete legislative history for Ida110 Godc Sectiol~ 67-65 1 5A; 
*Exl~ibit 2-complete legislative history for Idaho Code Section 67-461 9 of the Elistoric 
Presert'ation Act; and 
"Exhibit 3-Deposition of Sandy Cady, includi~lg Exhibits 1-3 to the Deposition: 
( I )  Exhibit 1 of Cady Deposition-Agency Record in Blaine County Case No. 
CV07-250 on the adoption of Ordinance 1005; 
(2)Exhibit 2 of Cady Deposition-Agency Record in Blaille County Case No. 
CV(18-233 on the adoption of Ordinance 1034; 
(3)Exhibit 3 of Cady Deposition-Affidavit of Beth Robrahn, i~lcludillg Exhibits A-L 
attached to it, filed in Blaine Co~inty Case No. CV07-250. 
"Exhibit 4-Deposition of Beth Robrahn in Blaine County Case No. CV08-233 
2. Affidavit of Fritz X. Haemmerle in Support of Motion for Summary Judgment filed 
December 12,2009, including Exhibit I-Defendant City of Ketchum's Responses to 
Plaintiffs Requests for Production and Requests for Admissions. 
EXHIBIT LIST : 
2 I /  
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF BLAINE 
KGF DEVELOPMENT. LLC, ) Supreme Court No. 36162 
1 
Plaintiff-Appellant, 1 
) CLERK'S CERTIFICATE 
VS. 1 
1 
CITY OF KETCHUM, a municipal ) 
corporation of the State of Idaho, ) 
1 
Defendant-Respondent. ) 
260 FIRST LLC, ) 
STATE OF IDAHO ) 
) ss 
County of Blaine ) 
I, Andrea Logan, Deputy Clerk of the District Court of the Fifth Judicial District of 
the State of Idaho, in and for the County of Blaine, do hereby certify that the above and foregoing 
Record was compiled and bound under my direction, and is a true, full and correct Record of the 
pleadings and documents requested by the Appellant and included under Rule 28, I.A.R. 
I do further certify that the court reporter's transcript will be duly lodged with the 
Clerk of the Supreme as required by Rule 31 of the Idaho Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
said Court at Hailey, Idaho, this day of Q7p~t'l , 2009. 
JOLYNN DRAGE, Clerk of the Court 
BY 
Andrea Logan, Deputy Clerk 
CLERK'S CERTIFICATE - 1 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO. IN AND FOR THE COUNTY OF BLAINE 
KGF DEVELOPMENT, LLC, 
Plaintiff-Appellant, 
) Supreme Court No. 36162 
\ 
) CERTIFICATE OF SERVICE 
VS . ) 
CITY OF KETCHUM. a municipal 
) 
) 
corporation of the State of Idaho, ) 
Defendant-Respondent. ) ) 
260 FIRST LLC, ) ) 
I, Andrea Logan. Deputy Clerk of the District Court of the Fifth Judicial 
District of the State of ldaho. in and for the County of Blaine. do hereby certify that I have 
personally served or mailed. by United States mail. one copy of the Clerk's Record and 
Reporter's Transcript to each of the Attorneys of Record in this cause as follows: 
Fritz X. Haemmerle Stephanie J. Bonney 
P.O. Box 1800 P.O. Box 7808 
Hailey, Idaho 83333 Boise, Idaho 83707-7808 
Plaintiff-Appellant Defendant-Respondent 
IN WITNESS WHEREOF. I have hereunto set my hand and affixed the seal 
of the said Court this 3 day of 0 0  n' 1 ,2009.  
JOLYNN DRAGE. Clerk of the Court 
f l ,  
BY 
Andrea Logan. Deputy ciQk 
CERTIFICATE OF SERVICE - I 
